United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


SUE 


PE FOR APPELLANT 


rn 
trom 


for 


Of Counsel: 


treet, } 
20005 


(i) 


TABLE OF CONTENTS 


STATEMENT OF ISSUES ......- 


PRIOR PROCEEDINGS IN THIS COURT 
REFERENCES TO RULINGS 
STATEMENT OF THE CASE... ... 
SUMMA Frew eceitien jo ion ote! teiiedi oii este letlie} jie} seule ej noniotiotie 
1. Appellant's Pretrial Incarceration Without Bond 
2. Trial Proceedings pele 
a. The Government's Evidence. .... 
(i) The Abduction in Maryland . 
(ii) The Ride to Posin's Bakery. 
CEFR PALLOSE ao mitial atiohietteiMediielte 
(iv) Gloves (GX 3) ...... 
(v) Hatin (GXai2)) pated mv siie mod lonte 
(vi) Watch and Keys (GX 11 
MeCollough's Evidence. . . . 
(i) ETE DISe io ilotnol follelofins 
(i) Insanity. .....- 
e. The Government's Rebuttal. . 
a. Jury Note and "Allen" Charge 
3. Presentence Investigation. ... 
ARGUMENT 3 21 oj feral ier od onion fejlleh fej ie lorient ion lol fou eth ie 
SUMMA Yio on efilelieh icine io: tovleit ol Loileljieiliot Lomnen elnelneinre 
1. McCollough is entitled to a new trial on the 
kidnaping counts because the erroneous denial 


of pretrial vail or reasonable conditions of 
release prejudiced his defense to those counts 


(ii) 
ARGUMENT (con't) 


a. McCollough was prejudiced in not being 
able to locate essential alibi witnesses 
whose existence he made known to the court... 


The court erred in treating the indictment 

as charging an offense "punishable by deat we 
where it did not allege the capital element 

and the government had no intention of expos- 
ing McCollough to the death penalty. ...+--. 


e. The court did not apply properly even the 
standards for release in capital cases .... .- 


- The trial court erred in admitting exhibits on 
the basis of testimony that they were "similar" 
to things seized from McCollough and in the absence 
of a satisfactory chain of custody .,.....-+-- 


The court below prejudiced the trial of MeCollough's 
insanity defense by erroneous rulings on evidence. . 


a. The court erred in excluding Dr. Schwartz's 
testimony about the causal relation between 
MeCollough's mental illness and the eriminal 


offenses with which he was charged ....---s 


The court erred in admitting hearsay evidence 
of Dr. Owens's opinion that McCollough did not 
have a mental illmess. . .. 2. 2 2 ee ee ee 


Since the jury's questions may have disclosed a 
majority in favor of conviction, the court erred 
in delivering an "Allen" charge. . .. + 2+ s+ -+ 


The sentence is invalid because the report of pre- 
sentence investigation contained a statement by the 


defendant obtained in violation of the Fifth and 
Sixth Amendments . .. «ee ee ee ee ee ee ee 


a. The protections of the Fifth and Sixth Amend- 
ments extend to presentence interviews ..... 


b. A sentence imposed upon consideration of uncon- 
stitutionally-obtained evidence is invalid... 


CONCLUSION ercatonsed toile) ie tliol foi ellie) iio) nto tia ere jie nololne enrol -iolome 


APPENDIX OF STATUTES AND RULES INVOLVED... 2. +++ + ees 


(iii) 
TABLE OF CITATIONS 


CASES : 
Allen v. United States, 164 U.S. 492 (1896). . 


Armpriester v. United States, 256 F.2d 294 (4th 
Gree) Aap eileen mom CRO ee Nc 


xBitter v. United States, 389 U.S. 15 (1967) .....--- 
Bolton v. Harris, 130 U.S. App. D.C. 1, 395 F.2d 642 (1968). 
Brady v. Maryland, 373 U.S. 83 GIGS io eau vente tio o ¢ 
Brasfield v. United States, 272 U.S. 448 (1926). 
Brown v. Walker, 161 U.S. 591 (1896) ....-- 
Burton v. United States, 196 U.S. 283 (1905)... 


California Insurance Company v. Allen, 235 F.2d 
(Sth Cir. 1956) 2. 2 ee wwe eee wo a Roe ES oS t 


xCampbell v. United States, 113 U.S. App. D.C. 260, 307 F.2d 
SOT OROGD he. | ca ecln lo Hol ied neniel (ollliedile) of) omreuien ue sel ehlomseiuleyigcinesit 


Carnley v. Cochran, 369 U.S. 506 (1962)... +--+ eee 


carter v. United States, 102 U.S. App. D.C. 227, 252 
Phe GOSNG9ST) ee ce owt wwe mel 


Crawford v. United States, 91 U.S. App. D.C. 234, 198 
Pl2d 976) (1952) ne ew ol wi ee oe em oe ee 


Davis v. Mississippi, 394 U.S. 721 (1969). ...--- 


Davis v. United States, 107 U.S. App. D.C. 76, 274 F.2d 
FEC AGL Ss) Seppe ete Oe ero eo oe oe 6 CMCC 


Dearinger v. United States, 378 F.2d 346 (9th Cir. 1967) 


Drew v. United States 127 U.S. App. D.C. 362, 384 F.2d 
SB AROODY oars alc int fot kolstodset voller ini henvetifor, mieten vont ie 


Durham v. United States, 94 U.S. App. D.C. 22, 214 F.2d 
862 (1954).-. - -- RR eee CS Se 


Emspak v, United States, 349 U.S. 190 (1955) ....-- 


’ Escobedo v. Illinois, 378 U.S. 478 Gam Ga A oc 


— eee 


* Cases and authorities chiefly relied upon are marked by asterisks, 


CASES (cont'd): 


Fitts v. United States, 335 F.2d 1021 (10th Cir. 
YO a A a AOA a Ree IR Bee sg Sg: 505 


Fullwood v. United States, 125 U.S. App. D.C. : 
Ms slo) We assl Ci0) (GIS) AG Sig aig o A bon SiS 


Gadsden v. United States, 96 U.S. App. D.C. 162, 
223 0R 2dnO27) (1955) omroureire one) telah tsi cde urone ieee 


Gass v. United States, U.S. App. D.C. ; : 
F.2d (No. 21,198, January 29, 1969) ..... 


Giant Food Stores, Inc. v. Fine, 106 U.S. App. D.C. 
ein Zee) ah SYNGE) 5 6 5) S 5 5 6 6 5 ols 


*Gilbert v. California, 388 U.S. 263 (1967) ..... 
t 


Goodwin v. United States, 121 U.S. App. D.C. 9, 
BT Rcedn (930 CLGO5) omic elalncnteltiotet tomieyii=iitonmentetredrs 


Griffin v. United States, 87 U.S. App. D.C. 172, 
ais: inert Ceo) (GEED AG 5-45 oF Oe Soo SS 


Grimes v. United States, U.S. App. D.C. ’ 
F.2d (No. 22,382, September 17, 1969) ... 


Haller v. Robbins, 409 F.2d 857 (1st Cir. 1969) ... 


Harried v. United States, 128 U.S. App. D.C. 330, 389 
arse eel GY) 4 A oR sig aos So oo .5 ol oot 


Hawk v. Olson, 326 U.S. 271 (1945). . 2.2.2.2. 


Headen v. United States, 115 U.S. App. D.C. 81, 317 
Merkel BWA (GIES 4 5 5 Ab oS ooo 5003 05 


Hewitt v. United States, 110 F.2d 1 (8th Cir. 1940) 


Hicks v. United States, 127 U.S. App. D.C. 209, 328 
artel ale) (GLA mR 5g 55 Soop Ob ob SS So 4 


Hodgdon v. United States, 365 F.2d 679 (8th Cir. 1966). 
Jencks v. United States, 353 U.S. 657 (1957). ..... 


Johnson (Tommie) v. United States, 120 U.S. App. D.C. 
Ses YMA Speer MS) (GIS See SS as 5 5 5A dS 


* Cases and authorities chiefly relied upon are marked by asterisks. 


CASES (cont'd): 


Johnson (William F.) v. United States, 71 App. D.C. 
400, 110 F.2d 562 (1940)... 2 ee ee ee ee ee 


Jones v. United States, 128 U.S. App. D.C. 36, 385 
Pea SOG LOOT eae: os sel lo) foil o ellie fo: Lov le lentrenienieuie 


xJordan v. United States District Court for the Dist. 
of Col., 98 U.S. App. D.C. 160, 223 F.2d 362 (1956) 


Kaufman v. United States, 325 F.2d 305 (9th Cir. 1963) 


Kenney v. Washington Properties, 76 U.S. App. D.C. hg 
VIG We Dae Ola (IOL2)) ol oo) tener tos oh ee wh cass eition ier (en one 


King v. United States, 125 U.S. App. D.C. 318, 372 F.2d 
SOI LOOT hoe mel leie el icv kobiofilerniom onlin denies om baolnoniensence 


Linkletter v. Walker, 361 U.S. 618 (1965). ....-- 


xlyles v. United States, 103 U.S. App. D.C. 22, 254 
F.2d 725 (1957)(en banc). . 2 ee ee ee we 


? 
Mallory v. United States, 354 U.S. 449 (1957). ..-- 
Mapp v. Ohio, 367 U.S. 643 (1961)... - + eee ees 


McCollough v. United States, Mise. No. 3184 (D.C. Cir. 
February 2, 1968)... 2-2 eee ee ee ee ees 


MeDonald v. United States, 114 U.S. App. D.C. 120, 312 
F.24 847 (1962)(en banc), 2. 2 ee eee ee eee 


McKinney v. United States, 93 U.S. App. D.C. 222, 208 
PDAS LE CEOSS ya, <a leptin fen lot jou fot tous ott otto loll enlieitemnon ie 


McNair v. United States, No. 21261 (D.C. Cir. Septem- 
WerAAIOODN Porc. has sa taney fol oh oldied athe reaberrene™ 


¥Mempa v. Rhay, 389 U.S. 128 (1967)... .- ++ +e 


xMeyers v. United States, 147 F.2d 663 (9th Cir. 1945) 


Millard v. Harris, U.S. App. D.C. » 406 F.2d 
GEL CRIES LE ocak aj deqten slot tes iged Sarl ioplimll os aboe tontcessten anita 


®% Cases and authorities chiefly relied upon are marked by asterisks. 


CASES (cont'd): 


x*Miranda v. Arizona, 384 U.S. 436 (1966). . . . 34, 


M'Naghten's Case, 8 Eng. Rep. 718 (1843). ..... 
Moore v. Aderhold, 108 F.2d 729 (10th Cir. 1939). 


Mullin v. United States, 123 U.S. App. D.C. 29, 
ERS oe ES GSS Ss is SEs tt Ss 


Novak v. United States, 82 U.S. App. D.C. 95, 160 
Parke SS (AG) 5 be Seis ODO Ss oo oo 


Peden v. United States, 96 U.S. App. D.C. 27, 
PAE Phe. S82) GSeo)~ 55 5S 


Pendergrast v. United States, U.S. App. D.C. 
- F.2d (No. 21,031, January 31, 1969). 


People v. Baumgartner, 166 Cal. App.2d 103, 332 
PAL SES Gs S46 set ooos se oA oes s 


*Petition of Provoo, 17 F.R.D. 183 (D. Md. 1955), 
aff'd. mem., 350 U.S. 857 (1955)... ws 3 ee 


Roberts v. Russell, 392 U.S. 293 (1968) ........ 
*Ross v. United States, 103 F.2d 600 (9th Cir. 1939). . 


Scott v. United States, U.S. App. D.C. 
F.2d (No. 20,954, February 13, 1969)... 


Shackleford v, United States, 127 U.S. App. D.C. 285, 
383 F.2d 212 (1967). 


Smith (Edward L.) v. United States, 122 U.S. App. D.C. 
ZOO) SYS) ArT I GUS) A AE A am AR 


*Smith (James L.) v. United States, 81 U.S. App. D.C. 
riley Mey) earklyOes (GAS) A Ag SG a Ok So 6 oc 


Smith v. United States, 238 F.2d 925 (5th Cir, 1956). . 
*Stinnett v. United States, 128 U.S. App. D.C. 280, 
Ba PR rE) CES = Se a Ss tf 


* Cases and authorities chiefly relied upon are marked by asterisks, 


CASES (cont'd): 
Tafoya v. United States, 386 F.2d 537 (10th Cir. 1967). 
" Teague v. United States, 268 F.2d 925 (9th Cir. 1959) . 


Thornton v. Corcoran, U.S. App. D.C. > 407 
WD 695 (CI9ED)c Se a cree © 0 we eee ee 


Travers v. United States, 118 U.S. App. D.C. 276, 
335 F.2d 698 (1964). 2. 2 eee ee eee eee es 


United States v. Albright, 388 F.2d 719 (4th Cir. 1968) 
United States v. Allison, 414 F.2a 407 (9th Cir. 1969). 
United States v. Baird, 414 F.2d 700 (2d Cir. 1969) . . 
United States v. Beno, 324 F.2d 582 (2d Cir. 1963)... 


United States v. Coffey, 5 Crim. L. Rep. 2442 (9th Cir., 
September 4, 1969) 2. - 2. ee eee eee errr es 


xUnited States v. Jackson, 390 U.S. 570 (1958). .... 
United States v. Johnson, 401 F.2d 746 (2d Cir. 1968) 
United States v. Oliver, 363 F.2d 15 (7th Cir. 1966). 


xUnited States v. Panezko, 353 F.2d 676 (7th Cir. 
FOGS ow ace el onyaisointodienlt ols «glomioilientoheptomemione= 


United States v. Parker, 103 F.2d 857 (34 Cir. 1939). 
United States v. Parrino, 180 F.2d 613 (2d Cir. 1950) 
United States v. Rao, 394 F.2d 354 (2d Cir. 1968) .. 
xUnited States v. Wade, 388 U.S. yale: (Gk) a mec es 
“Verdugo v. United States, 402 F.2d 599 (9th Cir. 1968) 
Walder v. United States, 347 U.S. 62 (1954) ..---- 


xWashington v. United States, 129 U.S. App. D.C. 29; 
300 F.2d 444 (1967). . 2... - - 2, 22; 23, 33, 34, 46, 53-58, 


White v. United States, U.S. App. D.C. , 412 
REDD AS CLOOR Ne aos Soa otidciel sod sablon otent collector -pneiiretmeomm aoe 


ee 
% Cases and authorities chiefly relied upon are marked by asterisks. 


CASES (cont'd): Page 
xWhite v. United States, 330 F.2d 811 (8th Cir. 1964). (eee ee 40 
White v. Wilson, 399 F.2d 596 (9th Cir, 1968). .... am -5 5 A 
xWhittington v. Gaither, 272 F. Supp. 507 (N.D. Tex. 

1967), rev'd, on other grounds, 391 F.2d 905 (5th 
Cn VOCRN) ee ea ae ae ole rs acide repel oto) Rol oben aaa 38-40 


xWilliams (Ronald) v. United States, 119 U.S. App. D.C. 
190, 338 F.2d 530 (1964). 2 2. ee eee ee ees . » 34, 65 


Williams (Theodore C.) v. United States, 129 U.S. App. 
D.C, 332, 394 F.2d 957 (1968) . 2.22 2 ee eee 36 


Wright v. United States, 102 U.S. App. D.C. 36, 250 
DAA AGH) ses obo sos SD oS SoS SOS 46 


CONSTITUTIONS, STATUTES, AND RULES: 
xU.S. Constitution, Fifth Amendment... . 
xU.S. Constitution, Sixth Amendment. ....-+-+-+-+-s-s 
*Federal Kidnaping Act, 18 U.S.C. § 1201..... 4, 7; 
*Bail Reform Act, 18 U.S. 3146-3148 . 7, 31, 36, 41, 
18 U.S.C. § 3432... ; ome 
18 U.S.C. § 4208 
28 U.S.C. § 1732 . 
Fed, R. Crim. P. 7. 42, App. 
*Fed, R. Crim. P. 32... : 70, App. 
D.C. Code § 22-502 (1967). 4, App. 
D.C. Code § 22-1801 (1967) 4, App. 
D.C. Code § 22-2901 (1967) .... 4, App. 
TREATISES, ARTICLES, AND MISCELLANEOUS: 
pameta. "Inference on Inference," 5 A.L.R.3d 100 (1966). 


syn iceel SADA Ak SA Ao oS Oo Go o-oo 5 


* Cases and authorities chiefly relied upon are marked by asterisks. 


(ix) 


TREATISES, ARTICLES, AND MISCELLANEOUS (cont'd): 
31A C.J.S. Evidence § 190. .....22--s 
32 C.5.S. Evidence § 546(24) ...... 
McCormick, Evidence (1954), § 37 
" oy = 168390. 
ue " : § 246. 


Note, 81 Harv. L. Rev. 821 (1968). 


Wald & Freed, The Bail Reform Act of 
Practitioner's Primer, 52 A.B.A.J. 940 (1966) 
' 


Webster's New International Dictionary, 2d ed 
Wigmore, Evidence (3d ed. 1940), §15.....-- 
" Ms S ER Ee oe 
Federal Practice & Procedure (1969), § 522 
tT ft ' § 772 


-l- 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,144 
(Criminal No. 467-67) 


UNITED STATES OF AMERICA, Appellee, 
Vv. 


WALTER MeCOLLOUGH, JR., Appellant. 


Appeal From The United States District Court 
For the District of Columbia 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES 


1. ‘Is appellant entitled to a new trial because his ability to 
defend was materially prejudiced by an erroneous denial of reasonable condi- 
tions of pretrial release? Were reasonable conditions of pretrial release 
erroneously denied in this case where appellant was held without bond (sub- 
ject to limited permission for daytime release in custody of his counsel, 
which counsel did not usd on an indictment charging kidnaping, which the 
government persuaded the court to treat as a capital charge, although the 
indictment did not allege the essential element for capital punishment and 


the government did not intend to try it as a capital offense? 


vos 


2. Are tangible objects offered in evidence to link the defen- 
dant to the erime admissible over objection, where the testimony shows only 
that the things are "similar" in unspecified ways to things seized from the 
defendant, and where the chain of custody between their seizure and their 


appearance in court is'so imperfect and incomplete as to pose substantial 


risk thet a mistake has been made? 


3. Where a psychiatrist has testified that the defendant suffered 


from a mental disease at the time of the alleged offense: 


(a) Is it error under Washington v. United States, 129 U.S. 
App. D.C. 29, 390 F.2d 444 (1967), to exclude the psychiatrist's testimony 
as to the causal relation between the defendant's mental disease and the 
alleged offense? 

(b) May the government introduce hearsay evidence of another 
psychiatrist's opinion that the defendant was not suffering from a mental 
disease? If not, was such evidence admissible in this case under the doc- 
trine of curative admissibility? 

4. Did the trial court err in giving an Allen charge, without 
prior notice to the parties, after answering questions from the jury which 
implied a majority in favor of conviction? 

5. Was appellant denied rights secured by the Fifth and Sixth 
Amendments when a presentence investigator, .in the absence of coun- 
sel and without advising appellant of his rights, questioned appellant and 


elicited a statement which may have influenced the court adversely in sen- 


tencing? 


PRIOR PROCEEDINGS IN THIS COURT 
Two proceedings related to this case were previously before the 
Court. In McCollough v. United States, Mise. No. 3184, McCollough moved 


pro se for a writ of mandamus requiring that he be accorded "a proper 


preliminary hearing." This Court denied the motion without opinion 


on February 2, 1968, and the Supreme Court denied certiorari on May 20, 


1968, Misc, No. 1480, 0.T. 1967. See n.7, p.12.,° infra. In McNair v. 


United States, No. 21,261, one of appellant's co-defendants below (who 
is also the appellant in No. 22,169) appealed from an order denying him 
pail pending trial. The order was affirmed without opinion on September 


22, 1967. 


REFERENCES TO RULINGS 
The District Court issued no opinion or memorandum and made no 
oral or written findings setting forth the basis of the judgment presented 
for review. The judgment of conviction, entered on July 3, 1968, was 
based on the jury's verdict. A copy of the judgment is in the Sees on 


appeal. 


aie 


STATEMENT OF THE CASE 
This appeal is from a judgment following a jury trial, finding 
the appellant, Walter McCollough, Jr., guilty of two counts of kidnaping 
and one Say each of housebreaking, robbery, and assault with a danger- 
1 


ous weapon, and sentencing him to coneurrent terms of imprisonment of 


which the greatest is 12 years to life on each of the kidnaping counts. 


Summar: 


On the night of March 8-9, 1967, Hyman Posin was abducted from 
a parking lot in Prince Georges County, Maryland. Newton Hill, a stranger 
who tried to help Posin, was also abducted, These two were forced into 
the trunk of an automobile and driven about for some time. Ultimately 
they were taken to Posin's bakery in the District of Columbia, where 
Posin was forced to admit his captors, open a safe, and hand over money. 
The police, apparently alerted by a burglar alarm (Tr. So hee on 
the scene, rescued Posin and Hill, and arrested four men whom they found 


hiding there: the appellant McCollough and his co-defendants in the 


court below, Theodus McNair, Ernest E. Johnson, and Ronald Galloway. 


1/ Kidnaping: 168 U.S.C. § 1201; housebreaking: D.C. Code § 22-1801; 
robbery: D.C. Code § 22-2901; assault with a dangerous weapon: D.C. 
Code § 22-502. 


2/ fr., without prefix, refers to the consecutively paginated transcripts 
of the trial proceedings in April 1968, which are marked Vols. I, II, II 
{sie], III, IV, V, VI, VII, IX, and X. 

VIII Tr. refers to Vol. VIII of the trial transcript, dated April 15, 
1968, which is paginated from 1 to 131. 

Argument Tr. refers to the transcript which contains the closing argu- 
ments of counsel on April 15, 1968. It shows no volume number and is pagi- 
nated from 1 to 38. 

6/30/67 Tr, 7/21/67 Tr. 8/11/67 Tr. and 3/1/68 Tr, refer to the 
separately paginated transcripts of pre-trial proceedings on the dates 
indicated, (All prior yo smrafmny ny Pub. L, 90-226, Dec. 27, 1967.) 
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McCollough was taken before a United States Commissioner and 
was held, without bail, for the grand jury. An indictment, returned on 
April 17, 1967, charged all four defendants in each of six counts as 
follows: (1) kidmaping Posin, (2) kidnaping Hill, (3) housebreaking at 
Posin's bakery, (4) robbery of Posin, (5) assault with a dangerous 
weapon on Posin, and (6) essere with a dangerous weapon on Hill. All 
defendants pleaded not guilty and requested a jury trial. 

A year elapsed between indictment and trial. During that time, 
after twice denying pre-trial release to McCollough on any condition, 
the court granted permission for McCollough to be released during daytime 
in the custody of his counsel for the purpose of interviewing witnesses. 
But counsel never exercised this permission, never sought other conditions 


of release, and never appealed under the Bail Reform Act. McCollough re- 


mained incarcerated through trial. The court denied all of McCollough’s 


pro se motions for conditions of release by which he might have been enabled 
to obtain witnesses for his defense. 

The trial commenced on April 1, 1968. At the close of the govern- 
ment's case--the gist of which is summarized above--count 6 of the indict- 
ment, charging assault with a dangerous weapon on Hill, was dismissed for 
insufficient evidence (Tr. 575). At the same time, Galloway pleaded 
guilty to housebreaking, robbery, and assault with a dangerous weapon on 
Hill (coumts 3, 4, and 5), and the government agreed to dismiss the kid- 


naping counts (1 and 2) as to Galloway (tr. 596-599.) 


3/ Although the court indicated that it would submit the lesser-included 
offense of simple assault as to Hill, the parties agreed that count 6 should 
be dropped altogether (Tr. 575, 1360). 
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MeCollough's defense, proved by witnesses other than himself, was 
two-fold: insanity as to all counts, and alibi as to the kidnaping, i.e., 
that he hed joined the enterprise after the abduction and interstate trans- 
portation and had been elsewhere when they were going on. 

On April 17, 1968, the jury found McCollough and Johnson guilty on 
all counts (1 through 5) submitted. The jury acquitted MeNair of both kid- 
naping charges (counts 1 and 2) and convicted him on the three remaining 


counts (3, 4, and 5). 


The defendants’ post-trial motion for judgment of acquittal N.O.V. 


or for a new trial was denied, and McCollough was sentenced on June 28, 1968, 
+o the maximum periods of imprisonment allowed by law. His notice of appeal 


was filed the same day. 


1, Avvellant's Pretrial Incarceration Without Bond 
Following his arrest, McCollough was held without bail by the 

United States Commissioner, His first two motions for pail in the District 
Court were denied without prejudice. (See 6/30/67 Tr. 9-10.) The next mo- 
tion for bail was heard on the merits by Judge Jones on July 21, 1967. 
MeCollough's counsel contended that pail was needed because "one of our de- 
fenses . . . is alibi," and counsel had been unable to find or secure the 

_ cooperation of potentiel alibi witnesses. (7/21/67 Tr. 2). The government 
opposed the motion on the ground that one of the kidnaped persons had been 


"beaten up" (though the indictment alleged nothing of the kind, see note 27, p. 41, 


re 


infra), and therefore "[t]his is a capital case," The motion for bail 


was denied. (7/21/67 Tr. 2-4.) 


McCollough then began the first of several pro se attempts to 
secure his release pending trial. His first letter to the court is not 
in the record, but it produced a hearing before Judge Jones on August 11, 


1967, at which defense counsel adopted MeCollough's pro se -motion,. and 


the court treated the proceedings as a review of the conditions of release 
under the Bail Reform Act, 18 U.S.C. § 3146(d). McCollough's special need 
for pre-trial release became quite apparent in SES hearing. While admit- 
ting that McCollough had been caught red-handed at the end of the criminal 
adventure, counsel explained that the defense intended to establish that 
McCollough had not been present during the initial abduction and trans- 


portation of Posin and Hill, and thus was not guilty of the kidnapping 


charges: 


"  . , [I]t is our contention that the defendant 
did not participate in the kidnapping. We are attempt- 
ing to establish an alibi for the defendant at the time 
of the kidnapping, This is absolutely impossible; 
neither myself nor Mr, Rosenberg can get the people in 


the area that the defendant alleges that he was, They 


4/ The Federal Kidnaping Act, 16 U.S.C. § 1201(a), provides for punishment 
"by death if the kidnaped person has not been liberated unharmed, and if 

the verdict of the jury shall so recommend," otherwise by imprisonment for 
any term up to life. At the beginning of the trial, on April 1, 1968, the 
trial judge ruled that the case would be handled as a non-capital case (Tr. 
21-24, 31). One week later, the Supreme Court invalidated the death penalty 
provision of the Kidnaping Act. United States v. Jackson, 390 U.S. 570. ° 


5/ The court noted the pendency of two other indictments against MeColloush. 
Subsequently, the indictment in Criminal No. 278-67 was dismissed and Mc- 
Collough was acquitted in Criminal No. 451-67. 


= 


will not tellus a thing, We have not been able +o 
commmicate with these people which is necessary to 
establish his alibi relative to the kidnapping. 


"With the defendant incarcerated, Your Honor, I 
think it will be utterly impossible to establish a 
defense." (8/11/67 Tr. 3) (Emphasis added) 


In short, because of the nature of the defense and counsel's inability to 

find or elicit cooperation from potential witnesses, the only possible way 
to prepare a defense was "with McCollough on the streets"; as the court 
paraphrased the problem, counsel needed "to go out with him on the street 
and find the people. . . ." (8/11/67 Tr. 5). On this showing, the court 
agreed to allow a limited release on strict conditions: 


‘THE COURT: .. . I am going to keep him in jail. 

I am going to provide that the day you people want 
+o go out with him he is goind to be put in your 
custody; you are going to be responsible for him; 
you are going to be responsible for picking him up 
at the jail and taking him back to the jail. ... 

I am not going to let this man out alone. Now, if 
you feel that it would be helpful to you in prepar- 
ing his defense I_will let him out for that purpose, 
during daylight hours, in your eustody, You will be 
resvonsible for him; you will pick him up at the 
jail and take him back to the jail." (8/11/67 Tr. 
5-6.) (Emphasis added.) : 


Although counsel pointed out that release during daytime only would be 
of little, if any, value, "because these people are night people," the 
court refused to allow McCollough to help search for witnesses any time 


after 5:00 P.M. (8/11/67 Tr. 8). 


Finding that McCollough was charged with a capital offense 


and that he was then under indictment for several other charges, the court 


formally concluded as follows: 


"THE COURT: . . . Now, with that in mind, and the 
charge here being a capital offense, I have reason to be- 
lieve that no one or more of the conditions of release can 
reasonably assure that the defendant McCollough will not 


flee or pose a danger to any other person or to the com- 
munity. 
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"However, upon the representation of counsel, in 
order to make the proper preparation of the defense in 
this ease, my denial of the pro se motion will be with 
the proviso that Mr. Plenty and Mr. Rosenberg will have 
custody of this defendant from sometime between 8 o'clock 
in the morning until 5 o'clock in the afternoon; the 
defendant will be in their custody, they will pick him up 
at the jail and return him to the jail. Now, if you gen- 
tlemen cannot accomplish all you wish in one day you may 
come back and I will give you another day." (8/11/67 
Tr. 7-8.) (Emphasis added.) 


In spite of this permission--in spite of counsel's plea that 
McCollough's pre-trial release was necessary for locating the witnesses 
who would establish his alibi as to the kidnaping, and in spite of the 
trial court's recognition that such release was necessary to "the proper 
preparation of the defense"--McCollough apparently remained incarcerated 
until his trial. He continued to be denied any bond whatsoever, and as 
far as the record shows his counsel failed to take him out of jail even 
for the limited period allowed by the trial court for the moose of find- 


ing his witnesses. 


The trial court was aware of this situation. On September 19, 


1967, it received a letter, addressed to Chief Judge Curran, in which 


McCollough asked for release for the purpose of finding his witnesses, 


again contending that only he could do this job. 


"T write this letter in effort to get bond set 
in this case. I don't know much about legal pro- 
ceedings but I do believe that a break in justice is 
being done to me in this case. I have beg the Court 
+o set bond many times before but have been refuse 
for one reason or another. I have try to explain to 
the Court that there are witnesses that can prove my 
inocence of the major offense charged in this case. 
The fact that I don't know the exact names or addres— 
ses of these people prevent me from being able to 


subpoena them to testify in my defense, so my only 
hope is to get on the street and find them and with- 
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out bond, this is impossible. . . . I can prove ny 
imnonees of the major offense in this case if the 
Honorable Judge would set bond. . . . I have been 
confine since March 8, 1967. Some of the witnnesses 
in my defense has change jobs and maybe have moved so 
ou see the necessity of ing on the street to 
ret them torether for my defense. As you see I must 


be _ granted bond i 
innocense. .. .' (Emphasis added 


In the margin of this letter, which is contained in the record on appeal, 
someone (evidently attached to the court below) wrote: "Jones J ruling 
8/11/67 granted daytime release." McCollough then wrote directly to Judge 
Jones, in a letter filed in the court below on October 10, 1967, reiterat- 
ing his plight: ! 
"T am writting this letter in hopes that you will 
eonisder in all respects the condition under which you 
ordered my release to lawyers in my defence. I am be- 
ing held without bond on the capital offence of kidnap. 
As I stated in my motion before it is impossible for me 
to get prover wittness for my defence by being held. ... 
[Bly being release it would be easyer for me prove my 
inocence. . . ." (Emphasis added) 
On the face of this letter, which also is in the record on appeal, Judge 
Jones noted that he would "not treat with pro se motions where there are 
assigned counsel" and asked that the letter be brought to counsel's atten- 


tion. If it ever was, it did not move counsel to seek any further relief 


regarding MeCollough's pre-trial detention. 


Finally, on February 16, 1968, after nearly a year in jail 


awaiting trial, McCollough wrote again to Judge Jones. The relevant 


—_—— 


6/ This and subsequent letters are quoted literally. 


ile 


parts of this communication, filed February 23, 1968, and in the record 


on appeal, are as follows: 
"I am now awaiting trial in the District of Col- 
umbia Jail, I have been ineacerated since March of 1967 
without a bond being set or any other conditions of re- 


lease. I was officially charged, with kidnap, and in- 
dicted under the Lynburg law. 


"Sir, due to the fact, that you signed an order 
last August, for my attorneys, to take me out to find 
certain witnesses, vital to the preparation of my de- 


fense, and as of this date, my attorneys have not com 
plied. with this order. . . ." (Emphasis added.) 
Although McCollough was brought to court for a hearing of sorts on this 
last application, no relief ensued, While the court recognized that Mc- 
Collough "doesn't like his counsel because they don't take him out to 
find his witnesses," it would not allow McCollough to address the court 
in person on the application because "you got a lawyer." (3/1/68 Tr.) 
The court did not inquire, and counsel made no attempt to explain, why 
they had not used the permission for daytime release which McCollough's 
earlier motion had gained. The court simply said: 
" . . . [H]e has this letter to me about in: 
in the form of a bond--I am denying this. What- 
ever it means. It is not going to be granted. 
It is up in the Court of Appeals on the Ley to 
the Supreme Court." (3/1/68 Tr.) 
In fact, as far as the records of the court below, this Court, and the 
Supreme Court show, the matter of MeCollough's release was not then pend- 


ing before any other court, counsel never pursued any appellate: remedies 


under the Bail Reform Act, and no one explained the availability of those 


remedies to McCollough. 


Notwithstanding the government's and the court's reliance on 
this being a capital case as ground for denying McCollough bail prior to 
trial, when the trial commenced before Judge Gasch, it became clear that 


the government not only did not expect the death penalty, but neither 


sought nor desired it. Thus, in 2 conference immediately before selectL 
? 


the jury, a question arose about compliance with the requirement of 18 


U.S.C. § 3432 that a written list of veniremen be furnished to the defen- 
dant three days prior to trial ina capital case. The Assistant United 


States Attorney brushed the matter aside: 


"T am not going to ask for the death penalty. 
We never do." (Tr. 19) 


"As a practical matter... it is unlikely in 
the extreme that a capital verdict would be re- 
turned, especially based upon the type of injury 
we can show." (Tr. 21) 


"T don't expect or even desire a capital verdict 
in this case." (Tr. 22) 


The Court then ruled that the case would pe tried as non-capital (Tr. 21-24, 
31; see note 4, supra). Thus, the possibility of the death penalty, which 


for 13 months had been relied upon by the government and the court to keep 


7/ The court's reference to 4 matter "up in the Court of Appeals” evi- 
dently meant McCollouch v. United States, Mise. No. 3184, in this Court, 

a proceeding on a pro S& Motion for the Issuance of the Writ of Mandamus ," 
filed on January 9, '1968. In that motion, McCollough sought to secure "a 
proper preliminary hearing," alleging that a preliminary hearing at which 
the government relied on hearsay testimony was inadequate. The motion was 
denied by order dated February 2, 1968. McCollough then petitioned the 
Supreme Court to issue a writ of certiorari to review this Court's order. 
That petition was filed March 7, 1968, and denied May 20, 1968. Misc. No. 
1480, O.T. 1967, ‘ 
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: a 
MeCollough in jail, finally disappeared from the ae 


a. The Government's Evidence 
Hyman Posin and Newton Hill were the government's main wit- 


nesses at the trial. 


(i) The Abduction in eee Posin testified that on the 
night of arch 8, 1967, he left his bakery at 5756 Georgia Avenue, N.W., 
in the District of Columbia, and drove to the Americana Apartments in 
Langley Park, Prince Georges County, Maryland, for the purpose of 
delivering some baked goods to a friend (Tr. 125-127, 155, aye “He 
packed his car into a parking space near the apartment building and 
stopped the motor. Before he got out of the car, he was approached from 
the left by the defendant Galloway, who put a pistol to his forehead and 
warned, "Don't move or I will kill you." Posin protested that he did not 
"have anything," to which Galloway replied, "It is not what you have, it 
is what you have in your safe." The defendant Johnson then seated As 
right-hand door, pointed a pistol, and threatened to kill Posin. The two 
men "frisked" Posin, taking his watch, billfold, and keys, removed him 
from his car, and pulled his sweater over his face. Posin was then forced 


into the trunk of an automobile. He heard a "commotion," someone was 


thrown in on top of him, the trunk lid was closed, and the car sped away. 


8/ The record shows that the same Assistant United States Attorney who made 
these concessions was handling the case at the time of the first bail hear- 
ing, when his colleague objected "to any type of bond" because "[t]his is a 
capital case" (7/21/67 Tr. 3-4); and he was present at the second and third 
bail hearings and acquiesced in the denial of bail (8/11/67 Tr. 8; 3/1/68 Tr.). 


9/ Transcript pages 155 and 156 are numbered in reverse sequence. 
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From the time he was first accosted until his sweater was pulled over his 


face, Posin saw only Galloway and Johnson, He never saw McCollough in 


The cause of the "commotion" ti 


throw into the +t 


his car when he noticed some "confusion" nearby. Some men 
were putting a man into the trunk of a car. Hill asked, "What is going 
on?" and was 
fell. As he started to get up, the defendant McNair pointed a pistol at 


him and warned him not to move. He was then hit a second time "by some- 


one else." Hill's assailants took his wallet and watch, and Hill dropped 


his car keys. The assailants then picked him up, carried him to the trunk 
of the car, threw him in with Posin, and the car sped away. He could iden- 
10/ 
ssailants except McNair. (Tr. 280-285, 289, 296.) 
his statements to the police, Hill said he saw three persons 
and apparently did not suggest the presence of a fourth, unseen partici- 
pant (Tr. 544). At trial, he testified that he saw three persons 


loading Posin into the trunk, and emphasized that he was simultaneously 


; therefore, he testified, 


12:CO P.M. Posin 2 


they knew not where--for about an hour and a half, until they arrived at 


nally told the police that he could identify no one, and 
received in evidence for impeachment (Tr. 295-307, 1119). 


Gs 


posin's bakery in the District of Columbia. (Tr. 172, 241, 277-278.) 


‘During the course of the ride, the car stopped several times, and the 


abductors acted to quiet and secure their victims (Tr. 162, 170, '285-286) . 

Apparently during the latter part of the ride, the car drove into a place 

where it stopped and Posin heard voices, including a woman's voice, During 

this or the next stop, a man questioned Posin at length about the safe and 

burglar alarm at Posin's bakery. By looking under the sweater that cov- 

ered his head, Posin could see that the man was soméone whom he had not 

seen before, and he identified him as McCollough. Like the other stops 

on the way, Posin could not tell whether this one happened in Maryland or 

the District of Columbia. (Tr. 168-169, 238-243, 285-286.) 

The abduction party arrived at Posin's bakery, about 12:30 A.M. 

Posin was forced at gunpoint to open the safe. McCollough was in the proc- 
_ess of removing the contents at about 12:45 A.M. when the police arrived 

(Tr. 172-175, 226-228, 286, 350, 353, 357, 366, 374, 384). 

As the first police surrounded Posin's 

and forced entry, the defendants scattered. Within a short time 

officers found Johnson and McNair hiding on top of a walk-in refrigerator. 

McCollough was arrested in the basement underneath some cartons. Galloway 

was found over an hour later inside a freezer (Tr. 232-238, 287-289, 3% 

380, 388, 396). Altogether, a dozen police officers testified to being 

on the scene and participating in various phases of the capture, arrest, 


and search of the defendants (Tr. Vol. III, passim). 


When McCollough was arrested, certain things assertedly were 
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found on his person. The prosecutor called them "the best piece of 
preieee at all" to prove MeCollough's participation in the entire trans- 
action, beginning with the abduction in Maryland (Argument Tr 9-11, 14). 
Each of these things was received in evidence overiobiection (Tr. 556-557, 
560-563). 

(iv) Gloves (GX 3). Posin testified that, after the abduction 
and beginning of the trip, on the second or third stop, someone opened 
the trunk and covered his face with a sweater. He felt (but did not see) 
a pair of soft leather gloves touch his face end neck (Tr. 164-167). Al- 
though Posin had no way of knowing whether this event occurred in Maryland 
or the District of Columbia, it was "at the very beginning some time" (Tr. 
2/2). 

After McCollough was arrested at Posin's bakery, he was 
searched by Lt. Robert R. Caldwell of the Metropolitan Police. Lt. 
Caldwell found a pair of "black leather gloves" in MeCollough's pocket 
(tr. 400). Sgt. Thomas P, Reilly, who did not observe Lt. Caldwell 
searching MeCollough, received a pair of gloves from Lt. Caldwell (Tr. 
410, 535). Sgt. Reilly testified that the gloves were later returned 
to MeCollough at the scene, "because we didn't feel it was part of the 
evidence" (Tr. 514). How and by whom these or any other gloves were 
later recovered from McCollough does not appear in the record, Appar- 
ently, McCollough wore some gloves to police headquarters (Tr. 482). In 


. 


any event, at some unspecified time, Reilly testified, "we . . . turned 


them over to the property clerk" (Tr. 410). What became of "them" after 


that does not appear, 
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During the trial, the government had a pair of gloves marked as 
Government's Exhibit 3 (Tr. 165). Lt. Caldwell testified that GX 3 "was 
a similar type" to those he seized from McCollough. (Tr. 400). Sgt. Reilly 
testified that GX 3 was "given to me by Lieutenant Caldwell" (Tr, 410). 
There was no evidence that the only gloves which Lt. Caldwell gave to Set. 
Reilly were those he found in MeCollough's pocket, 

(v) Hat (GX 4). When during the course of the ride Posin was 


questioned about the safe and burglar alarm, the man who questioned him 


whom he identified as McCollough—was wearing a "black hat" (Tr. 168-170, 


238-239). 
Lt. Caldwell testified that McCollough was wearing a "dark hat" 

when arrested, which Caldwell took from him and used to hold other things 
. that he removed from McCollough's pockets (Tr. 396-397). Sgt. Reilly testi- 
fied that he received a hat from Lt. Caldwell. He extracted certain arti- 
cles that he found in the hat and then gave it, along with the gloves (pp. 
16-17, supra), to McCollough. Sgt. Reilly later removed McCollough's hat 

at the Robbery Squad Office, No property return was made with respect to 
this hat, and apparently it was not entrusted to the police Property Clerk. 
(Tr. 482, 514-515.) In whose custody it remained does not appear. The gov- 
ernment produced a hat at the trial and had it marked Government's Exhibit 
4. Lt. Caldwell testified that GX 4 "looks like" the hat he recovered from 
McCollough, but "I can't say that is the hat or not" (Tr. 397). Sgt. Reilly 
testified that GX 4 was "similar to the hat that was handed to me by Lieu- 


tenant Caldwell" (Tr. 482). 
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Other evidence adds doubt to whether GX 4 was ever satisfactorily 
the first place, although Sgt. Reilly said he 
at the Robbery Squad Office, and 
ontrol from the time of his arrest until he 
790), the jail records show that MeCol- 
one--when he was admitted there 
as embossed with the initials, 
No one seems to have remembered whether Theodus McNair 


time before McCollough (Tr. 368). 


Finally, well after the arrest M g fficer arrested 


Galloway and found a ha } ear where he was hidi The officer 
J 


who found that hat gave » when asked, testified, "I 
can't tell you" whether it was the In x 377-379) . 
lost his watch and 


seene of the abduction in M ira He identi- 


Lt. Caldwell recove a we from McCollough at the scene of 
the arrest, but as for GX 11, he could only say it was "a similar watch. 
I eannot recognize that is the same watch." (Tr. 397). Lt. Caldwell 
also recovered a set of keys from McCollough, but "I can't recognize them. 
12]." (Tr. 397-398). Lt. Caldwell 


testified that everything he recovered from MeCollough, with the excep- 


tion of the money,” was turned over to Sgt. Reilly (Tr. 397-398) . 
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Sgt. Reilly did not see any property being recovered from McCol- 
lough, but he received from Lt. Caldwell a hat which contained things that 
Caldwell told him had come from McCollough (Tr. 482, 535). These included 
a watch "similar" to GX 11 and the keys, GX 12 (Tr, 409-410). Sgt. Reilly 
turned over the watch and keys that Lt. Caldwell gave him to the Property 
Clerk (tr, 409-410). There was no evidence other than that already stated 
as to what became of them thereafter or whether GX 11 and GX 12 were the 
same articles. There was no evidence as to how and from whom the Assistant 
United States Attorney, who handed GX 11 and GX 12 to the clerk for marking 


(Tr. 283, 289), got them. 


bd. MeColloush's Evidence 


ee 


McCollough made two defenses: as +o the abduction and 


transportation of Posin and Hill, alibi; as to the entire transaction, 
17 
insanity. 


(i) Alibi. McCollough called one witness, who testified that 


she was with McCollough in a night club from about 10:00 or 10:15'P.M. 


on March 8, 1967, until midnight. Her testimony was consistent with the 


position that others also saw McCollough during the hour before midnight, 
but no others were called to testify, (Tr. 1050-1056) 

(ii) Insanity. Two witnesses testified in support of McCol- 
lough's insanity defense, both of whom had examined McCollough during his 


pretrial commitment to St. Elizabeths Hospital. 


11/ Johnson defended entirely on the grounds of insanity (Tr. 889-942, 
1056-1155). McNair called an alibi witness as to the kidnaping (Tr. 762- 
776) and made no other defense. None of the defendants testified before 


the jury. 
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Dr. William Schwartz, a psychiatrist, told of an extreme and dis- 


turbing contrast between Me Collough's parents in their dealings with their 


son. He described MeCollough's father as the successful head of a religious 


denomination whose business and ecclesiastical affairs were so demanding 

that he had little time for his children and neglected his son's emotional 

needs, In his infrequent contacts with his son, he was 

ciplinarian, The mother was the opposite, While more often physically 

elose, she was a lax disciplinarian who was ill-informed about her son's 
(Tr. 807-808, 813, 952-953.) 


According to Dr. Schwartz, McCollough never wanted for physical 
comforts. His mother treated him generously. As a result, he never had to 
work and, as events turned out, he became unable to hold meaningful employ- 
ment. By and large, the only jobs he had had were “honorary” positions in 
his father's church, reauiring little or no responsivility. (Tr. 607-808, 
829, 854-856, 862-864.) 

Dr. Schwartz described McCollough as laboring under a grave inab- 
jlity to form lasting relationships with people. He sired many children by 
many women, but never settled down with any of them, His only close friend 
was a younger brother, with whom he maintained an abnormally dependent 

lationship. In trying to help his brother out of trouble, he himself 
draw into his brother's "unsettled" kind of life, At one point he 
became addicted to narcotics, He had been hospitalized for psychi- 


atric treatment at age sixteen, and had several scrapes with the law, 


i 


12/ For the basis of Dr. Schwartz's testimony, see Tr. 798-801, 806, 838- 
839, 846-847, 872. 
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spending time in several juvenile institutions pefore his majority. His 
petty crimes were senseless, because he could have gotten all the money 
he wanted from his parents. He even stole from family members and made no 
effort to conceal the fact. (Tr. 807-809, 813, 829, 850-851, 862-864.) 


MeCollough's inability to relate to other people reflected an 


inadequate understanding of himself and his feelings, said Dr. Schwartz. 


While he tried to project a favorable image, he did not know how to go 

about it. He acted calm, even depressed; yet inside he was torn by anxi- 
eties and aggressive impulses which he had little idea how to control. 
While he knew that many crimes were wrong, he did not have much "feeling" 
about it. His pent-up and ill-controlled aggressive impulses were directed 
largely against his family, especially his father, whom he wanted. to hurt 
and embarrass for neglecting nim, (Tr. 813-814, 830-832, 854, 865.) 

Dr. Schwartz characterized this pattern of feelings and behavior 
as a "severe character disorder," a "severe disturbance of his personality," 
a "mental illness" which is capable of worsening or improving and which is 
amenable to psychiatric treatment. He was not, however "psychotic" in the 
medical sense or "crazy" in the lay sense of having hallucinations and delu- 
sions. (Tr. 810-811, 826-829, 866-868, 673.) 

Dr. Katherine Beardsley's psychological evaluation was corrobor= 


13/ 


ative. Her tests disclosed a person who had unhappy early relationships 


13/ For the basis of Dr. Beardsley's testimony, see Tr. 944-950, 1046. 
Extensive portions of her testimony, not summarized in the text, concerned 
the theory and procedure of the tests that she used, especially the Szondi 
test (Tr. 956-960, 975, 978-982, 995-1043). Dr. Schwartz did not have 

the results of Dr. Beardsley's psychological testing before him at the 
staff conference, but he read them later and testified that they supported 
his opinions (Tr. 873). 


parents. For instance, his drawings showed in their departure 


norm @ person W : at difficulty in relating to the "signif- 
icant person" (parent or parental figure well as a person who hid much 
feeling, which he really did not understand, behind ac f£ composure, 


intelligence and his poor 


Other projec’ » bests showed intense feelings of aggression, 


to comprehend these feelings, hypersensitivity to the actions 
others, and a consequent tendency 


break forth in spasmodic anti-social acts. These patterns showed, 


a mental illmess, an abnormal mental condition that 


substantially impaired MeCollough's behavioral controls. (Tr. 950-963, 970- 


974, 1044-1046. ) 


mony about MeCollough's mental and emotional processes, there was a paucity 
of testimony g thi ackground to the criminal acts with which Me- 
Collough was ¢ ed, Dr. Schwartz did portray McCollough's understanding 
of why he had become involved in the affair (Tr. 808, 811-813), but when 
MeCollough's counsel proposed to el r. Sebvartz's expert opinion about 
acts and McCollough's 
abnormal mental end emotional processes, he was stopped. Counsel, obviously 


feeling constrained by Washington v. United States, 129 U.S. App. D.C. 29, 


390 F.2d 444 67), raised the matter at the bench: 


Pooe 


"VR. ROSENBERG: In light of the Washington opinion, 
my position is, my feeling is that Washington may be [in] 
error. I would like to make a proffer to your Honor, and 
the proffer is that I would ask Dr. Schwartz whether he 
has an opinion from a reasonable medical probability as 
to their [sic] causal connection or relationship between’ 
the erime that the patient is alleged ~ to have committed, 
and his-~-and this personality disorder. 


"THE COURT; That is ruled out by this opinion. I 
ean't overrule this opinion, 


'yR, ROSENBERG: I understand. I would proffer that 
the doctor would say he does have an opinion and that there 
is a causal relationship. 


"THE COURT: I can't overrule what is in the opinion. 
(tr, 833-834.) (Emphasis added.) 


Later, at the end of the redirect examination, when Dr. Schwartz 
was asked to restate his basic conclusions in the light of Dr. Beardsley's 
psychological evaluation, he said: 


"Well, Mr. McCollough has a personality disorder, 
and--can I testify to productivity? 


"THE COURT:. No, sir, that is out. If you read the 
decision of the Court of Appeals in the Washington Case 


you will Seay ace is spelled out in very clear language. 
(Tr. 873.) 


Thus, the subject of the relationship between MeCollough's disease and the 


alleged criminal acts remained unexplored in the testimony of the, defen- 


15/ 


dant's only psychiatric witness 
— ———————— 


14/ The trial judge had read the W ston Appendix to Dr. Schwartz,, in 
open court, when he first took the stant | (Tr. 801-806). 


without odjeetion ty that as 
she understood NeCollough's. emovt! a < co. Tees nd “the charges against him, 
] 


13/ Dr. Beards! ey, however, managed > testify, ° 


thig kind of behavior could be expected.” (tr. 044) 


Adm 


in charge of the John Howard 


for the government in rebut- 


member of the medical staff 
> required by hospital rules in 
1d staff conference, attend- 
Director, were identical 
to those used at the first. The only difference was that Dr. Platkin, unlike 
Dr. Schwartz, had never seen McCollough before.(VIII Tr. 12, 22-23, 26-31, 46-48.) 
Dr. Platkin found McCollough to be well-oriented and to behave 
appropriately to the occasion, He found "no indication . - . that at any time 
in the past he had been suffering from any mental disease or defect." The 
"medical reason" for this opinion was that after reviewing the available 


records "and from our own contact with him, it was my opinion that he did not 


egate or collective symptoms which in my opinion would 
g Ne 


ssence of mental illness." As for his having a "personality 


as got problems as, indeed, everybody has, but 


at is technically known in the psychiatric profes- 
(VIII Tr. 23-24, 26, 30.) 


finding McCollough competent and without 
16 
fect, was based on the second staff conference. In 


1 Of McCollough's counsel to raise < anity defense was 
not made unt x L ) " report of St. 
Elizabeths H 1 had | f the second staff 
conference 2 » of the 3 f conference wi 
was reached, snily id not find out about the first staff con- 
ference until the oh W (Tr. 794-798.) 
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that report, signed by Dr. Platkin, it was said that McCollough "does have 
some sociopathic traits ° .. ." On eross-examination, when Dr, Platkin was 
asked to define this term and state what sociopathic traits McCollough has, 
he replied, "none of any outstanding significance." “But the anticipated im- 
peachment of Dr. Platkin by the inconsistent statement in the report evapo- 


rated when he testified that the report stated. the findings of Dr. Owens, 


who had chaired the staff conference, and that he (Platkin) had signed it 


only in Dr. Owens' absence, McCollough's counsel then examined Dr. Platkin 
briefly about a few other characteristics described in the report, such as 
Nautistic," "signs of depression," and "anxiety," and found that Dr. Plat- 
kin did not accept these either as correct descriptions of McCollough. 
(VIII Tr. 33-36.) 
On redirect examination, the government was allowed, over objec- 
tion, to examine Dr. Platkin as follows: 
"Q Doctor, I would now ask you whether or not there 
were any areas of agreement between you and Dr. Owens with 
respect to the examination and diagnosis of Mr. McCollough? 
"A Yes. 


"Q Would you tell us what those areas were? 


"A Absolutely. They were the absence of any symptoms 
of mental illness. eae 


"Q What do you mean by that? 


"A I think I indicated earlier in reviewing the 
history of this man and his hospitalization, what we knew 
of him, and all of the information that we had available 
to us it did not appear to either of us that he was suffer- 
ing from mental illness." (VIII Tr. 56.) 


The trial court overruled defense counsel's motion to strike these answers 


as hearsay, and Dr, Platkin continued by drawing an analogy to a physical 


tor says the patient does not have measles and 
does not have scarlet fever: "they will both come to the 
> not ill." So in a mental examination, "one doctor may 


aspects of the individual, but the total picture arrived 


by both may concur with each other, That is the situation here." (VIII 


Tr. 57.) 


ad, Jury Note and "Allen" Ct 
The trial consumed seven days from April 2 through April 15, 


The court instructed the jury on the morning of April 16, and 
18/ 
e day, the jury sent in 


"Does the majority rule or does the vote have to be 
unanimous?" 


"yf a defendant is found not guilty by reason of 
insanity and sent to the hospital for treatment, 
after completing treatment, will he be retried for 
this crime?" 


"Can we ask for merey of the Court?" (Tr. 1409-1410.) 
sing these with counsel, the court told the jury (1) that its 
be unanimous, (2) that a defendant acquitted by reason of insan- 


"Tyles-Bolton" instruc- 


The only recorded ee ee 12.225 A.M,, when the jury retired (Tr. 
and 6:10 P.M., when the court recessed for the day immediately after 
ing the "Allen" charge (Tr. 1422). Presumably the jury occupied 
this period having lunch. There was some delay between receipt of 

a - ~ + . “s 5 = y cy 2 - Se 
ie note and the giving of answers since the judge was in hearing during the 
afternoon and "was not able to interrupt that hearing to call counsel," and 
when he did, he foun that one of them had to be called back to court from 
his office do fr, 1409, 1416). 


27. 
19// 


tion that it had given in the original charge, and (3) that since this is 


not a capital case, the duty of sentencing rests with the court and the 


question of punishment is of no concexn to the jury (Tr. 1416-1418). The 


20/ 


court then delivered an "Allen" charge and excused the jury until the 


following morning. All counsel immediately moved for a mistrial because 


eee a NT 


19/ Rolton v. Beted 3, 130 U.S. App. nj Oe Elis 395 F264 642, 651 n.50 (1.968), 
modifying lyles v. United States, 103 U.S. App. D.C. 22, 254 F.2d 725, 728 
(1957). The defendants objected to the original instruction on this point 

on the ground that it is not fair for the jury to know that the same hospital 
whose official, Dr. Platkin, had found MeCollough not mentally ill would part- 
icipate in the subsequent determination of his present mental health if Mc- 
Collough were found not guilty by reason of insanity (VIII Tr. 106-118, 129- 
130; Tr. 1360-1362, 1405). We do not pursue the point, because we conclude, 
on reflection, that the instruction substantially complied with Bolton (Tr. 
1403). However, the reiteration in answer +o the jury's question erroneously 
neglected to state the possible consequences of a subsequent judicial hearing 
(Tr. 1416-1417). See Grimes v. United States, U.S. App. D.C. aie ate 
F.2d (No. 22,362, Sept. 17, 1969, slip op. pp. 10-11). Although the sup- 
plemental instruction was also objected to, this particular failing was not 
called to the trial court's attention, and we mention it here without further 
comment. 


20/ "I would at this time like to read you one additional instruction and 
ask you to take it into consideration when you do resume your deliberations. 


"In a large proportion of cases absolute certainty cannot be expected, 
although the verdict must be the verdict of each individual juror and not 
mere acquiescence in the conclusion of your fellows, yet you should examine 
the question submitted with candor and with proper regard and deference to 
the opinions of each other, I+ is your duty to decide the case if you can 
conscientiously do so. You should listen to each other's arguments with a 
disposition to be convinced. If much the larger number of jurors: are for 
conviction, a dissenting juror should consider whether his doubt is a reason- 
able one which makes no impression on the minds of so many jurors. equall 
honest, equally intelligent with himself. 


"If upon the other hand, the majority are for acquittal, the minority 
ought to ask themselves whether they might not reasonably doubt the cor- 
rectness of their judgment which is not coneurred in by the majority. 


"Ana what the Court has said here with reference 4o the conviction and 
acquittal applies to the verdict of not guilty by reason of insanity. It is 
an alternate verdict in this case as to two defendants as you will note at 
your special verdict sheets." (Tr, 1418-1419.) 


of both the form and timing of the "Allen" charge. This motion was denied, 


The jury resumed 11 eliberations the following morning and 


returned its verdiet shortly after noon (Tr. 1432). 


MeCollough was found guilty by the jury on all counts submitted 
(Tr. 1428-1432). Pursuant to Fed. R. Crim. P. 32(c), the probation office 
made a presentence sstigation and report to the court. By order of this 
Court, the report of presentence investigation is in the record on appeal. 

The report of presentence investigats indicates that a proba- 
tion officer interviewed McCollough to obtain his "version" of the "offense ," 


and the statement thus elicited is sumnarized in the report, as follows: 


icCollough wes interviewed by this office on 5-668 in 
the Cell Block, U.S. Courthouse, and gave us the following 
statement: 


"He said he did not testify at his trial in his own 
pehalf, believing that it would have done him little good 
had he done so. He completely denied the charges, saying 
that on the instant date he had sniffed 12 capsules of 
cocaine and the next thing he mew he was being beaten by 
the police. He said that he had been at Cecelia's Restaurant 
until about midnight. It is noted that this statement is 
in contradiction to his admission to FBI agents that he had 
peen in Posin's market had participated in the robberyy / 
Also he denicd the kidnapping charge to the FBI agents." 


The record ddes not show that McCollough was advised prior to 
this interview that he was not required to say anything to the probation 
officer, that anything he said would be used by the Court in determining 

rv that he was entitled to confer with his counsel and have 


the interview. 


21/ The quotations are taken from counsel's handwritten notes. Appellant's 
motion to supplement the record was not granted in time to. permit comparison 
with the original prior to the time for filing this brief. 
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MeCollough's uncounseled statement to the probation officer 
appears to have been a significant factor in that officer's professional 


evaluation of appropriate sentencing in this case. Three themes: appear 


in his "evaluative summary": that the instant offense was a grave one, that 


McCollough was facing other serious charges in this and other jurisdictions, 


and that in relation to the instant offense MeCollough is a liar, Thus: 


NWhen interviewed, defendant completely denied the 
charges and gave a rather preposterous story claim- 
ing that he had been under the influence of drugs 
and aid not remember anything." 
t 
On June 28, 1968, the court below sentenced MeCollough to life 


imprisonment, without possibility of parole for 12 years. 


een NE 
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ARGUMENT 
There are five main points ris appe For the sake of clar- 
e have i them at the tset and argue them below in the chrono- 


order in which they arose during the proceedings in the District 


reasonable conditions 


preparation of the 


+ trial, during the government's case in chief: 


over objection of inadequately identified 


MeCollough's mental disease and the alleged offense; and 
during the government's rebuttal, admission of hearsay 
evidence that McCollough was not mentally ill. 
In supplemental instructions: an Allen charge after 
a majority for conviction. 
entencing: consideration of a report of presen- 
uded a statement taken from 
the defendant in violation of the Fifth and Sixth Amend- 
ments 
The proper remedie » these various errors di 7 may wish to 
would pretermit others. Thus, reversal on 
either point (3) or point (4) would require an entire new trial and preter- 


mit the other points. Reversal on point (1) or point (2) would require e 


=e 


new trial only as to the kidnaping counts. Reversal on point (5) would 


require resentencing. See note 47, p. 77, infra. 


Summary of Argument 

1. McCollough was held without bail from the time of his arrest 
until trial. As a result, his defense to the kidnaping counts was mater- 
jally prejudiced, since he was unable to secure alibi witnesses whose exist- 
ence and necessity he made known to the court. Their testimony would have 
supported a reasonable hypothesis of innocence consistent with the govern- 
ment's evidenee, and their testimony was essential,;in view of the evidence 
that others must have seen McCollough at the time and place he claimed the 
alibi. Such prejudice ensuing from the erroneous denial of bail eee 
reversal of the conviction. Bitter v. United States, 389 U.S. 15 (1967); 
Whittineton v. Gaither, 272 F. Supp. 507 (N.D. Tex. 1967), rev'd on other 
rounds, 391 F.24 905 (5th Cir. 1968). 3 

The court erred in holding McCollough without bail on a finding 
of possible danger to the community, Such a finding is relevant only where 
the offense charged is punishable by death. 18 U.S.C. § 3148. Although 
federal kidnaping is punishable by death where "the kidnaped person has not 
been liberated Reena allegation of this fact was not contained in 
the indictment, Therefore the offense charged was not punishable by death, 
because the imposition of increased punishment authorized by statute on 
account of the circumstances of the offense is permissible only where the 


22/ Prior to United States v. Jackson, 3% U.S. 570 (1968), decided in the 
middle of trial in the instant case, 


alleged in the indictment. Jordan v. United 
of Col., 98 U.S. App. D.C. 160, 233 F.2d 


tho say 


Moreover, the government's pretrial insistence that this was a 


capital ease misrepresented the government's intentions, as disclosed by 
the prosecutor's later will: ess to drop the death penalty when the pre- 
ad been accomplished, The government 
has a duty to disclose the truth to the court in a matter such as this, and 
its failure to do so may entrap the court in reversible error, Petition of 
Provoo, 17 F.R.D, 183, 201 (D. Md. 1 ff'd mem., 350 U.S. 857 (1955). 
Even if this was a capital case, the defendant was "presumptively 


+o consider adequately the possible 


alternatives to incarceration before it determined that none of them would 


suffice. See White v. United States, U.S. App. D.C. , 412 F.2d 


v. United States, 128 U.S. App. D.C. 280, 387 F.2d 238 


2. The government's exhibits--a pair of gloves, a hat, a watch, 
and a set of keys, all linked to the events in Maryland--were admissible 
only on the theory that they were connected to McCollough, But the evidence 
failed satisfactorily to connect those things to him, Testimony that things 

viler" in unspecified ways to things seized from the defendant is 


cient to support even a weak inference of identity and justify their 


amission in evidence, Ross v. United States, 103 F.2d 600, 606-607 (9th 


, 353 F.2d 676, 679 (7th Cir. 1965). 


Moreover, the chain of custody between the seizure of the things and the 


appearance in court of the "similar" things was both incomplete and defec- 
tive at several points. For this reason, too, the exhibits were inadmis- 
sible, §mith v. United States, 61 U.S. App. D.C. 296, 197 F.2d 705 (1946). 
Both adequate initial identification and a satisfactory chain of custody 
are prerequisite to the admission of tangible objects in evidence. Gass v. 
United States, ___ U.S. App. D.C. __, __ F.2d __(No, 21,198, Fomacsay 29, 
1969) (dictum). The reception of the exhibits with such an inadequate founda- 
tion permitted the jury to find only on the basis of sheer speculation that 
they had been seized from McCollough, and then go én and infer from that 
supposed fact the further fact that McCollough was in Maryland when the kid- 
naping occurred and therefore must have participated. Clearly this was 
unfounded reasoning. Yet that is precisely the reasoning which the prosecu- 
tion assumed in praising the exhibits as "the best piece of eraanee at all 
putting Mr. McCollough out in Maryland." Consequently, reception of the 
exhibits, over objection, cannot be deemed to have been harmless. 

3. Washington v. United States, 129 U.S. App. D.C. 29, 390 F.2d 
444 (1967), did not read "productivity" out of the legal definition of insan- 
ity, nor did it intend to limit the scope of expert testimony relevant to 
that issue. Rather, it was designed to expand the scope of relevant evidence 
on the isue of causation by inducing medical witnesses to talk about the 
facts underlying their medical judgments and to focus upon their medical find- 
ings as to the relationship between the defendant's behavioral processes and 
the alleged offense. The prohibition of Washington is only against testi- 


mony expressly in terms of the legal conclusion, "product." See Campbell v. 
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United States, 113 U.S. App. D.C. 260, 307 F.2d 597, 613-614 (1962) (Burger, 
J., dissenting). Thus, the trial court erred in forbidding defense counsel 

to ask Dr. Schwartz about the "causal connection or relationship between 

the erime" and the mental illmess which Dr. Schwartz had described, 

Not only the normal policy of the hearsay rule, but also the spec- 
ial considerations applicable to expert medical testimony, made inadmissible 
the testimony about Dr. Owens's extrajudicial opinion that McCollough was 
not mentally ill. Washington v. United States, supra; Lyles v. Unites States, 
103 U.S. App. D.C. 22, 254 F.2d 725, 731 (1957)(en banc). The doctrine of 
"ourative admissibility” does not allow the reception of otherwise inadmis- 
sible rebuttal evidence whose prejudicial effect outweighs that of the inad- 
missible evidence which it is intended to counteract. California Insurance 
Company v. Allen, 235 F,2d 178 (5th Cir. 1956); Meyers v. United States, 147 
P.2a 663 (9th Cir. 1945). The government could have precluded all prejudice 
to its ease by objecting to the inadmissible testimony elicited by the defense. 
Its failure to do so did not properly open the door as wide as the trial court 
allowed. 

4. The jury's questions may have disclosed a majority in favor of 
conviction. In these circumstances, the Allen charge was improper. Williams 
v. United States, 119 U.S. App. D.C. 190, 336 F.2d 530 (1964). 

5. In-custody interrogation, without adequate warnings and waiver, 
violates the Fifth Amendment privilege against self-incrimination. Miranda 
v. Arizona, 384 U.S. 436 (1966). More importantly, interrogation of a crim- 
inal defendant for any purpose connected with the eriminal proceedings, in 


the absence of his lawyer and without advice as to his right to have his law- 


yer present, violates the Sixth Amendment right to counsel, That right exists 
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at sentencing, Mempa v. Rhay, 389 U.S. 128 (1967), as well as at all pro- 
ceedings, formal or informal, in court or out, incident to sentencing, where 
counsel's absence may derogate from the accused's right to a fair sentencing. 
Gilbert v. California, 388 U.S. 263, 271-272 (1967); see United States Vv. 
Wade, 388 U.S. 218, 226 (1967). The significant functions of counsel in 
guiding and protecting his client during questioning about the offense are 
obvious, See Miranda v. Arizona, supra. For these reasons, the unfortunate 
statement attributed to McCollough in the report of presentence investiga-— 


tion was obtained unconstitutionally. 


‘ . 
The inclusion of unconstitutionally-obtained evidence in a report 


of presentence investigation voids the sentence. Verdugo v. United States, 
402 F.2d 599, 608-613 (9th Cir. 1968). Otherwise, the deterrent effect of 
the prophylactic rules against receiving unconstitutional ly-obtained evi- 

dence would be diluted--or here, negated altogether--and the court would be 


exposed to possibly unreliable factual predicates in sentencing. 
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McCollough is entitled to a new trial on 
the kidnaping counts because the erroncous 
denial of pretrial bail or reasonable con- 
ditions of release prejudiced his defense 
to those counts 


. 


McCollough was held without bail from the time of his arrest on 
March 9, 1967, through trial in April 1968. Both he and his counsel in- 
formed the court below that his continued inearceration was impeding prep- 
aration of the defense, because only MeCollough was in a position to locate 
and secure cooperation from potential alibi witnesses. But the court re- 
fused to grant bail on the ground that this was a capital case. See pp. 6- 
12, supra, Judge Jones, finding that McCollough's personal participation 
in the search for alibi witnesses, was necessary to "proper preparation of 
the defense," did grant limited permission for MeCollough's lawyers to take 
him out some day between 6:00 A.M, and 5:00 P.M, (see p. 8, Supra), but 
this permission was not used (see pp. 9-12, supra). When informed of that 
fact, the court did not see fit to inquire into the ene rejecting 


MeCollough's last motion for pretrial bail on the erroneous supposition that 


the question of his bail was then pending in this Court "on the way to the 


Supreme Court." See p. 12 and n.7, Supra. 


23/ Since the record does not disclose counsel's reasons, we are in no posi- 
+4ion to appraise their adequacy. Alibi was, at that time, the only defense, 
the insanity defense not being discovered until after the trial started. See 
note 16, supra. Therefore, it cannot be presumed that counsel's reasons were 
tactical, and McCollough can hardly be bound by his attorneys! lack of dili- 
gence. See Johnson v. United States, 71 App. D.C. 400, 110 F.2d 562 (1940). 
Regarding counsel's obligation to pursue available remedies under the Bail Re- 
form Act, see Williams v. United States, 129 U.S. App. D.C. 332, 394 F.2d 
957, 959 (1968); Shackleford v. United States, 127 U.S. App. D.C. 285, 383 
F.2d 212 (1967); Wald & Freed, The Bail Reform Act of 1966; A Practitioner's 
Primer, 52 A.B.A.J. 940 (1966). 
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As we shall show, the denial of bail or other reasonable conditions 
of release was erroneous in the circumstances of this case, and the error is 
ground for reversing the kidnaping conviction inasmuch as it prejudiced Mc- 
Collough's ability to present his defense to that charge. 


a. McCollough was prejudiced in not being able to 
locate essential alibi witnesses whose existence 


he _ made known to the court, 


That McCollough was prejudiced by the denial of bail is evident on 


this record, Throughout the pretrial proceedings, everyone knew that alibi 


as to the kidnaping was to be his only defense (see notes 16-23, supra) , 
t 


and that the persons whom he hoped to find to testify in his behalf were per- 
sons whom only he could locate. See pp. 6-12, supra. The direct evidence 
at the trial was not inconsistent with McCollough's alibi. On the contrary, 
Posin's testimony, in conjunction with the anticipated testimony of the 

alibi witnesses whom McCollough had hoped to call, would have supported a 
reasonable hypothesis of innocence of the kidnaping charges. Thus, McColl- 
ough was seen by Posin for the first time at or just after a stop on the trip when 
strangers to the abduction were present. See p. 15, supra. MeCollough could 
well have joined the venture at that point, If he did the jury would have 
had reason to doubt whether he participated in or knowingly aided and abetted 
the transportation of Posin and Hill from Maryland to the District of Colun- 
bia, inasmuch as Posin had no way of knowing whether this particular stop 


24/ 
occurred in Maryland or the District of Columbia. (Tr. 168-169, 238-243). 


24/ Theoretically, it might be that McCollough could have been convicted of 
federal kidnaping if the jury found only that he knowingly aided the abduc- 

tors after they crossed the state line. But this was not the government's 

theory at the trial. As the prosecutor said in summation, "it is important 

that we show that the defendants, each of them, was in Maryland" (Argument Tr. 6). 
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feCollough's sole alibi witness testified to his presence in a public place 
at a time which supported the theory that he joined the venture after the 
(fr. 
1050-1056). 
The main weakness of the ye that, if it was true, surely 
3 


others must also have seen McCollough. The jury must have wondered why 


those others were not called to testify. It can hardly be contended that 


additional witnesses would have been merely eumulative, As every lawyer 


knows, one-witness alibis are generally unpersuasive, especially where the 
testimony suggests that more than one witness could have been called if the 
alibi were true. But, as everyone also knew prior to the trial, McCollough's 
potential witnesses were "night people" (8/11/67 Tr. 8), casual acquaintances, 
_a part of the "unsettled" kind of life that Dr. Schwartz described later, 

see p. 20, suora. It is fanciful to suppose that a lawyer or hired investi- 
gator, armed only with some nicknames, descriptions, and hangouts could have 
infiltrated this subculture and found the additional witnesses, much less 
overcome their suspicion enough to get them involved in court proceedings. 
Only the defendant himself could have done this job, and he was not allowed to, 


to. 


The prejudice in this case is identical to that observed in Whit- 
tington v. Gaither, 272 F. Supp. 507 (N.D. Tex. 1967), rev'd on other grounds, 
391 F.2d 905 (5th Cir. 1968), where the court found a denial of due process 
of law in a state court's setting of excessive bail which disabled a erim- 
inal defendant from finding alibi witnesses, Under the circumstances of 


that case, the defendant personally was the only one who could have found 


25/ Indeed, MeCollough's sole alibi witness testified on cross~examination 
that McCollough had introduced her to another person during the period of 
time in question. 
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his witnesses, since, because of the circumstances in which they saw hin, 
"(nJo ordinary stranger would be able to activate their recollection of Peti- 
tioner." 272 F. Supp. at 512. MeCollough's situation was the same, In 
Whittington, the court said: 
"Petitioner's denial of release on bond or personal 

recognizance prevented him from developing the facts to. 

prepare his defense and lack of funds precluded him from 

bringing the witnesses to his trial to establish his de- 

fense. Thus he was deprived of the only satisfactory pro- 

cedure for establishing an alibi. Assuredly a procedure 

which fails to give the defendant a. complete opportunity: 

to present his defense and prevents a full disclosure of: 

the facts to establish a significant element of a defendant's 

defense lacks the essentials of due process and violates 

the 14th Amendment." 272 F, Supp. at 512. 
The Court of Appeals did not disturb the District Court's basic findings or 


conelusions, It reversed because the defendant's problem had not been 


disclosed to the state court in advance of trial. The defendant did not 
move to reduce his bail, he did not seek a continuance to allow a further 
_search, and his attorney announced ready for trial. 391 F.2d at 907... 
Unlike the record in Whittington, the record in the instant case 
shows repeated applications for bail and explicit statements of the reason 
why it was needed, Five weeks before trial, McCollough informed the court 
that "as of this date, my attorneys have not complied with" Judge Jones's 
order "for my attorneys to take me out to find certain witmesses,! vitel 
to the preparation of my defense . . .." P. 11, supra. This plea was 
| ignored, 
This Court need not find a denial of constitutional aus process 
to hold that appellant was sufficiently prejudiced by the eeroaeces denial 


of bail to justify a new trial. It is enough if his improper inearcera- 


tion "constituted an unwarranted burden upon defendant and his counsel in 
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the conduct of the case." Bitter v. United States, 389 U.S. 15, 17 (1967); 
ef. Hawk v. Olson, 326 U.S. 271, 278 (1945) (importance of effective pretrial 
sistance of counsel "too large to permit speculation on [the] . . . effect" 
of denial). See also Jencks v. United States, 353 U.S. 657, 668 (1957) (only 
the defense adequately equipped to determine the effective use of contempo- 
raneous reports made by witnesses), In this case the record clearly bespeaks 
the prejudice flowing from MeCollough's pretrial incarceration. Since, as 


we shall now show, his pretrial incarceration was unlawful, he is entitled 
26/ 
+o a new trial on the kidnaping counts of the indictment. 


t 


>. The court erred in treating the indictment as 
charging an offense "punishable by death," where 
it aid not allege the capital element and the 
government had no intention of exposing McColl- 
ourh to the death penalty, 


The denial of bail or other reasonable conditions of pretrial 
release hinged on the District Court's assumption that McCollough was charged 
with an offense "punishable by death." Not only was that assumption a prob- 


able factor in the court's appraisal of the likelihood of flight, it was the 


26/ We recognize the existence of cases holding that the denial or excess- 
iveness of pretrial bail is unreviewable on appeal from a conviction. While 
they have not been expressly overruled, however, they are being ignored in 
the more recent cases in favor of review for prejudice. See Hodgdon v. 
United States, 365 F.2d 679, 686 (8th Cir. 1966), ignoring White v. United 
States, 330 F.2d 811, 815 (8th Cir. 1964), and Hewitt v. United States, 110 
F.2d 1, 6 (8th Cir. 1940). See United States v. Allison, 414 F.2d 407, 412- 
415 (9th Cir. 1969), White v. Wilson, 399 F.2d 596, 598 (9th Cir. 1968), and 
Dearincer v. United States, 378 F.2d 346, 348 (9th Cir. 1967), ignoring 
Kaufman v. United States, 325 F.2d 305, 306 (9th Cir. 1963). See Fitts v. 
United States, 335 F.2d 1021, 1023 (10th Cir. 1964), ignoring Moore v, Ader- 
hold, 108 F.2d 729, 731 (10th Cir. 1939), but reviving it again as an alter- 
native holding in Tafoya v. United States, 386 F.2d 537, 539 (10th Cir. 1967). 
ff, United States v. Oliver, 363 F.2d 15, 18 (7th Cir. 1966). Sed also, 


+ suvra; Wright, Federal Practice & Procedure (Criminal) 


Lesa 
§ 772 (1969). 
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only assumption giving relevance to its finding that MeCollough's release 
might "pose a danger to any other person or to the community." (7/21/67 
Tr. 3-4; 8/11/67 Tr, 7-8.) For, only where a defendant is charged with an 
offense "punishable by death" is possible danger a proper consideration in 
determining the conditions of release under the Bail Reform Act. Compare 
i8 U.S.C. § 3126 with 18 U.S.C. § 3148. Therefore, if the court erred in 


assuming that McCollough was charged with a capital offense, the denial of 


bail was clearly erroneous, As we now demonstrate, the court did err in 


its assumption, for the indictment did not allege the capital element and 
the government had no intention of prosecuting this as a capital ae 

The Federal Kidnaping Act, 18 U.S.C. § 1201(a), under which counts 
1 and 2 of the indictment were drawn, provides that transportation of ab- 


ducted persons in interstate commerce for the purposes stated "shall be pun- 


ished (1) by death if the kidnaved person has not been liberated unharmed, 
aie if the verdict of the jury shall so recommend, or (2) by imprisonment 
‘for any term of years or for life, if the death penalty is not imposed." 
While it might have been proper to treat the charges against McCollough as 
capital prior to the return of the indictment, it became clear when the in- 
dictment was returned that the charge was not capitel. For the indictment 


aid not allege that either Posin or Hill had "not been peangeehe amen 
27/: 
nor did it allege any facts from which harm could be inferred. Thus, as 


27/ Count 1 of the indictment reads: "On or about March 8, 1967, within 
the District of Columbia, Walter McCollough, Jr., Theodus McNair, Ernest E. 
Johnson and Ronald Galloway did knowingly and wilfully transport in inter- 
state commerce from the State of Maryland to the District of Columbia, one 
Hyman R. Posin, who had theretofore been unlawfully seized, confined, kid- 
napped, abducted, carried away and held by the said Walter McCollough, Jr., 
Theodus MeNair, Ernest E. Johnson and Ronald Galloway, for ransom, powers 
and otherwise, to wit, for the purpose of stealing property of another. 
Count 2 was identical, except that it substituted "Newton E. Hill" for 
Posin, for some reason omitted "within the District of Columbia," and changed 
the specification of purpose to read, "to wit for the purpose of escaping 


arrest." 


Vine 


soon as the indictment was returned, McCollough was no longer exposed to 
the risk of capital punishment. Had the death penalty been imposed, it would 
have been illegal in the absence of the requisite allegation in the indict- 
ment. Jordan v. United States District Court for Dist, of Col., 98 U.S. 
App. D.C. 160, 233 F.2d 362, 365-367 (1956)(manner in which crime committed 
must be charged in the indictment before additional penalty may be imposed 
on account of that circumstance); see Smith v. United States, 238 F.2d 925, 
929-930 (5th Cir. 1956)(kidnaping may be prosecuted by information, despite 
Fed. R. Crim. P. 7(a), since it is noe an offense punishable by death in 
absence of allegation of harm); United States v. Parker, 103 F.2d 857, 861 
(3d Cir. 1939)(point raised but not decided). But ef. United States v. 
Parrino, 180 F.2d 613, 615 (2d Cir. 1950). Sinee the death penalty would 
have been illegal umder the indictment, the offense charged was not punish- 
28/ 
able by death. 

There is another reason why this case should not have been treated 
for purposes of pretrial release as an offense punishable by death. The con- 
duct of the prosecution shows that the government never intended to expose 
the defendants to the death penalty. The contention that "this is a capital 
ease" was made for purposes of pretrial release only, and did not accurately 
reflect the government's purposes as far as the trial was coneerned. Thus, 


when it developed that the government had not been able to serve the capital 


28/ Even if the indictment had alleged harm, by the time this case went to. 
the jury a recommendation of death would not have been allowed, The death 
penalty provision of thé Federal Kidnaping Act was invalidated by the Supreme 
Court in United States v, Jackson, 390 U.S. 570 (1968), which was decided in 
the middle of the trial'of the instant case. Application of Jackson to Mc- 
Collough's ease is required because the denial of bail hampered his ability 
to prepare effectively for his trial, and therefore the fact-finding process 
at his trial was affected. See Roberts v. Russell, 392 U.S. 293 (1968), and 
eases cited, 


A 


list of veniremen on the defendants within the time required by law, 18 
U.S.C. § 3432, the government did not request the two-day continuance that 
would have been needed to go forward with a capital trial. Rather, when 
defense counsel questioned whether the government "would seriously contend 
that this is a capital case," the prosecutor replied that "I am not 

going to ask for the death penalty. We never do. . . . As a practical mat- 
ter, I think we all realize that it is unlikely in the extreme that a cap- 
ital verdict would be returned, especially based upon the type of injury we 
can show." (Tr, 9-10, 19, 21.) While the prosecutor believed that the 
type of injury that the government could show would clearly authorize capi- 
tal punishment as a "bare legal question," "Tilf the Court were to ask me 
whether or not I would be terribly upset if that were taken out of the case 
_I don't expect or even desire a capital verdict in this case." (tr. 22.) 
This was an astonishing revelation, The same Assistant United States Attor- 
ney had been handling this case eight months earlier when his colleague told 
the Court, "I would object to any type of bond, Your Honor. This is a capi- 
tal case." (7/21/67 Tr. 3-4). He, himself, was present and acquiesced in 

a subsequent denial of bail based on the court's finding that this was a 
capital case. (8/11/67 Tr. 8. See also 3/1/68 Tr.) The prosecutor's silence 
about the government's real intentions and his colleague's insistence that 
this was a capital case plainly violated the government's duty to disclose 
the true facts relevant to the matter before the court. Upon a showing of 
prejudice, as we have made, such concealment justifies reversal of the con- 


vietion. See Petition of Provoo, 17 F.R.D. 163, 201 (D. Md. 1955), aff'd 


mem,, 350 U.S. 857 (1955); ef. Brady v. Maryland, 373 U.S. 83 (1963). 
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e, The court did not apply properly even the standards 
for release in capital cases 

Even if the court below properly treated the indictment as charging 
a capital offense, the court failed to apply properly the standards of the 
Bail Reform Act. Even under 18 U.S.C. § 3148, persons charged with offenses 
punishable by death are "presumptively releasable," and the judicial officer 
is obliged to give genuine consideration to the various alternatives to incar- 
ceration before he determines that none of them will suffice. White v. United 
States, __ U.S. App. D.C. __, 412 F.2d 145, 147 (1968); Stinnett v. United 
States, 128 U.S. App. D.C. 280, 387 F.2d 238 (1967); Drew v. United States, 
127 U.S. App. D.C. 362, 384 F.2d 314 (1967). Nothing in the transcript of 
Judge Jones's findings shows that he actually considered conditions of release 
less stringent than those imposed which might have allowed appellant some 
liberty to prepare his defense. (See 8/11/67 Tr. 7-8.) In connection with 
his obligation nsider the weight of the evidence, see White v. United 
‘States, supra, he failed to consider whether there was any substantial 
likelihood that a death penalty would actually be imposed, If such a pen- 
alty was unlikely in the extreme, the supposed justification for detaining 
defendants who may be “punishable by death" disappears. Had the proper 


lied in a genuine effort to find reasonable conditions of 


29/ Even prior to the Bail Reform Act, it was widely held that bail might 
not be denied as a matter of constitutional right except in capital cases 
"in which the proof of guilt is evident or the presumption thereof great." 
8 C.J.S. Bail § 34(2), and cases collected. 
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release, McCollough would surely have had a more adequate opportunity to 


prepare his defense to the kidnaping counts. As it happened, he did not. 


He is therefore entitled to a new trial on those counts. 


2. The trial court erred in admitting exhibits on 
the basis of testimony that they were "similar" 
to things seized from McCollough and in the 
absence of a satisfactory chain of custody. 

Four exhibits were received in evidence a% trial over objection. 
The government argued that these exhibits tended to connect MeCollough to the 
events in Maryland and, hence, to prove his participation in the kidnaping. 
They were a pair of gloves (GX 3), a hat (GX 4), a 'wateh (Gx 11), and a 
set of keys (GX 12). See pp. 16-19, supra. 

In order for any one or all of these things to be relevant to 
MeCollough's participation in the kidnaping (and they were not claimed to 
be relevant for any other purpose), the government was obliged to prove 
(1) that they were associated with events in or close to Maryland, thus 
permitting the inference that the subsequent possessor of them had been 
present and participating at an earlier time in the criminal events in 
Maryland, and (2) that McCollough had them in his possession within a 
relatively short time after the kidnaping. While there was no fault in 
the evidence on the first score, the.government failed to connect these 
things by satisfactory evidence to McCollough. 

The government's theory was that each of the exhibits had been 


seized from McCollough at the time of his arrest. But the evidence fails - 


30/ Hill positively identified GX 11 as being the watch taken from him 
by his abductors in Maryland, and GX 12 as being the keys that he dropped 
in the struggle in Maryland (Tr. 285-284, 289). Posin testified that GX 3 
felt like the gloves worn by one of his captors during the course of the 
ride, and that GX 4 was the hat worn by the person who interrogated him 
about the safe and burglar alarm at his store (Tr. 166, 170-171, 238-239, 
272). 


yy 


to support this theory. The only direct testimony was that of Lt. Caldwell, 


who searched McCollough at the time of arrest. When shown the exhibits, 
Lt. Caldwell was unable to identify any of them as the ones he had taken 
from McCollough. The gloves were merely of "a similar type"; the hat 

only “looks like" the one he recovered; the watch was "a-similar watch 
{but] I cannot recognize that is the same watch"; and the keys, "I can't 
recognize . .. . [They were] a similar type." (Tr. 397-400) Lt. Caldwell 


never disclosed the factual basis, if any, for even these weak conclusions. 
3Y 


Testimony in terms such as these is inadmissible. ,» But beyond that, 
standing alone as it did at the close of the government's case, it was 
clearly insufficient to link Government's Exhibits 3, 4, 11, and 12 to 
McCollough. MeCollough's counsel objected to the exhibits on these grounds 
(Tr. 556-563). In overruling the objection and receiving the exhibits in 


evidence, the trial court erred. 


BY When a witness undertakes to testify to correspondence or identity be- 
tween two things, he "should state the facts on which his inference is based, 
so far as possible. . . . The fact that the data for inference are meager 
affects only the weight of the evidence, but an inference based on clearly 
insufficient facts or on no facts at all will be rejected." 32 C.J.S. 
"Evidence," § 546(24). (Emphasis added.) As this Court said in Giant Food 
Stores, Inc. v. Fine, 106 U.S. App. D.C. 95, 269 F.2d 542, 543 (1959), 
"tOpinion evidence, to be of any value, should be based either upon admitted 
facts or upon facts, within the knowledge of the witness, disclosed in the 
record. Opinion evidence that does not anvear to be based upon disclosed 
facts is of little or no value." (Emnhasis added.) Accord, Wrieht v. United 
States, 102 U.S. App. D.C. 36, 250 F.2d 4, 910 (1957). See, generally, 
Washineton v., United States, 129 U.S. App. D.C. 29, 390 F.2d 444 (1967), and 
cases cited at fn. 30. This point goes not merely to the weight of the evi- 
denee, but to its admissibility. For evidence is inadmissible not only if 
it has no probative value; even where it may have a slight "plus value" in 
the proof of an issue, it still should not be received where it is likely to 
be misleading. See Griffin v. United States, 87 U.S. App. D.C. 172, 183 F.2d 
99, 992 (1950). Few words in the English language could be more misleading 
than "similar," which may be used correctly to mean a relationship as close 
as "nearly corresponding" or as far as "somewhat like," Webster's New Inter- 
national Dictionary, 2d Ed. 
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Two things must be shown before tangible objects taken from a 
defendant's possession may be received in evidence to support whatever 
inference is advanced from the fact of possession: (1) that the objects 
proffered were in fact taken from the defendant and (2) that since that 
time they have not changed in material qualities due to either natural 
processes or tampering. As this Court recently said in Gass v. United 
States, ___U.S. App. D.C. ___, ___F.2d ___(No, 21,198, January 29, 
1969; slip op. p. 4 n. 8): | 

"It is generally recognized that tangible objects | 
become admissible in evidence only when proof of their 


original acquisition and subsequent custody forges their 
connection with the accused and the criminal offense." — 


In this case, the first requirement--proof that the exhibits 


-were in fact taken from MeCollough--was not met. Here, the necessary fact 
was the identity of the exhibits in court to the things seized, aa courts 
have recognized that evidence of mere "similarity" is insufficient to estab- 
lish the identity of objects for purposes of supporting their admission in 
evidence, Ross v. United States, 103 F.2d 600, 606-607 (9th cir. 1939); 
see United States v. Panczko, 353 F.2d 676, 679 (7th Cir. 1965). 

The second requirement, proof of the chain of custody of the 
exhibits between their seizure and their appears in court, also was not 
met. Lt. Caldwell testified that he turned over everything that he seized 
to Sgt. Reilly (Tr. 397). Whether Lt. Caldwell participated in searching 
defendants other than McCollough does not appear, It does appear, however, 


that Sgt. Reilly received evidence from other officers who searched other 
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defendants, and that he personally searched and recovered evidence from the 
defendant MeNair (Tr. 4804482, 534). 
possibility of confusion among the exhibits to be guarded against, Although 


Set. Reilly placed distinctive markings on one of the items he received (Tr. 


to other items or that his colleagues followed it at all. ‘Therefore, each 


witness was obliged to rely on the general appearance of the things pur- 


portedly seized from McCollough. Sgt. Reilly, who did not see Lt. Caldwell 


search McCollough (Tr. 535), was unable to identify either the hat (GX 4) 

or wateh (GX 11) as being the same as he had received from Lt. Caldwell; 

they were merely "similar" (Tr. 409, 482). Thus, as to those things, the 
second link in the chain of custody is as weak as the first. Sgt. Reilly 
returned the hat and gloves to McCollough at Posin's bakery. He claims to 
have recovered them from him later at police headquarters (Tr. 482, 514-515). 
No evidence negates the possibility that McCollough may have changed hat 

and gloves, or that some other officer who did not testify may have meddled 
with one or more of the hats found on the scene (Tr. 377-379). The evidence 
that the initials in GX 4 were MeNair's, not MeCollough's, and that McColl- 
ough arrived at jail still wearing a hat establishes the definite probability 
that somewhere the police mistook another's hat for MeCollough's (Tr. 518, 
777-783). Inasmuch as It. Caldwell used a hat--claimed to be MeCollough's-- 
+o contain and transmit the watch and keys whieh he claimed to have seized | 
from McCollough (Tr. 534-535), keeping close track of MeCollough's hat was par- 
ticularly critical. In short, the early links of the chain of custody were 


poth critically important and imperfectly proved. 
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The later links are nonexistent, as far as the record discloses, 
Sgt. Reilly said he turned everything except the hat over to the police Prop- 
erty Clerk (Tr. 409-410, 515). No evidence was offered to show what became 
of any of these things thereafter--to whom, if anyone they were subsequently 
given, and by whom, if anyone, they were brought to the courtroom for the 
trial. Thus, the incomplete and imperfect chain of custody shown by the 
testimony in this case gives no assurance whatsoever that the things 
marked as Government's Exhibits 3, 4, 11, and 12 were in fact things that 


Lt. Caldwell seized from McCollough a year earlier. For this reason, too, 


the exhibits were inadmissible. Smith v. United States, 81 U.S. App. D.C. 


296, 157 F.2a 705 (1946). 

In formulating the standards for reception of tangible obec 
in evidence, the appellate courts have clearly recognized the trial courts! 
mesponstbLiaty to guard the jury against misleading, uncertain, and incon- 
‘elusive evidence. Thus, the ruling to be made on the admission of tangible 
objects in evidence involves more than a mere determination that the objects 
have minimum probative value; it entails an appraisal by the court of the 
weight of the evidence to determine whether there is sufficient evidence to 
permit the jury to draw the factual inference which the Seoncrent tenis to 
be drawn from the things offered and the evidence about them. Thus, in 
speaking of the evidence needed to link tangible objects to the defendant 


or the crime, courts have spoken not of "some evidence" but of evidence that 


is shown to be related to the crime "as well as possible under the circum- 

neces," United States v. Johnson, 401 F.2d 746, 747-748 (2d Cir. 1968) , 
and of evidence that is "adequately and sufficiently linked" to the defen- 
dant, Headen v. United States, 115 U.S. App. D.C, 81, 317 F.2d 145, 147 
(1963). Some flexibility may be allowed where the proof shows better evi- 
dence +o be unavailable. See Peden v. United States, 96 U.S. App. D.C. 27, 
223 F.2d 319, 321 (1955). But here, the inadequacy of the government's 
evidence to link the exhibits to McCollough was not shown to have been 
unavoidable. 


Government's Exhibits 3, 4, 11, and 12 were irrelevant except 


insofar as they might support an inference that McCollough was in Maryland 


when Posin and Hill were abducted. They could not support such an inference 
beyond the reasonable ability of the jury to find from the evidence that 
McCollough had these things in his possession at the time of his arrest. 
Where the mere possession of things is used to support an inference of 
guilt, evidence of possession must be adequate to support a finding of 
possession beyond 2 reasonable doubt, and the jury must be instructed to 
evidence of possession and find that fact, if it will, before 
it goes on to consider what inference it wishes to draw from the fact 
of possession. Pendergrast v. United States, See ADD Doo 
__F.2a___ (No. 21,031, January 31, 1969; slip op. pp. 16-19, 23-25) 
(inference from unexplained possession of recently stolen property); 
Goodwin v. United Stetes, 121 U.S. App. D.C. 9, 347 F.2d 793, 795 (1965) 
(same); Travers v. United States, 118 U.S. App. D.C. 276, 335 F.2d 698, 


7200-702 (196 s2n Davis v. United States, 107 U.S. App. D.C. 76, 
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274, F.2d 585, 587-588 (1959) (inference from possession of lottery tickets). 


While we do not contend that each evidentiary fact in the government's case 
must be sustained by proof beyond a reasonable doubt, we do contend that 
where the jury is asked to build an inference upon an. inference, the evi- 
dence in support of the basic inference must be something stronger than a 
bare minimum of relevant evidence. As this Court reiterated in Kenney v. 
Washineton Properties, 76 U.S. App. D.C. 43, 128 F.2d 612, 615 (1942): 

Nwhile a satisfactory conelusion may be reached through 

an inference from established facts, there must still 

be facts proved from which the inference can be drawn. 

No inference of fact may be drawn from a premise which 

is wholly uncertain." t 
See, generally, 1 Wigmore, Evidence § 41 (3d ed. 1940); Annot., "Inference 
on Inference," 5 A.L.R. 34 100 (1966). 

And so we return to the beginning--to the evidence in support 
of the admission of Government's Exhibits 3, yiesals and 12--Lt. Caldwell's 
testimony that he could not "recognize" two of them, but that all of them 
were "similar" to things seized from McCollough. In the absence of any 
disclosure of the facts upon which that opinion was based--of observed fea- 
tures in common between the things in court and the things that he seized-- 
there was no standard by which the jury could weigh the testimony. Thus, 
a finding by the jury that the things were identical could be based only 
on speculation, and could hardly be characterized as reasonable. See Ross 
v. United States, supra; United States v. Panezko, supra; note 31, p. 46, 
supra. For these reasons, the court erred in receiving the exhibits and 
allowing the jury to consider them, 

The government recognized that, in contrast to the evidence of 


MeCollough's engagement in the housebreaking, robbery, and assault at 


Posin's bakery, its evidence that McCollough participated in the kidnaping 
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was thin, The evidence was entirely circumstantial, and the exhibits to 


which reference has been made--in particular, Hill's watch and keys--were 


necessarily relied upon by the prosecutor as "the best piece of evidence 


at all putting Mr. McCollough out in Maryland." When McCollough was arrested, 
the prosecutor t the jury, "he and nobody else had those two items in his 
possession" (Argument Tr. 11 ). Nor was this merely an isolated refe 
The theme was repeated throughout the prosecutor's summation (Argument Tr. 
9-11, 14). We eite the government's repeated reliance on the exhibits in 
its closing argument to the jury to preclude any contention that the trial 
court's error in receiving the exhibits was harmless, The error was highly 
prejudicial, and for that reason McCollough is entitled to a new trial on 
the kidnaping counts at which, unless the government can show the existence 
of better proof, the exhibits should be excluded. Smith v. United States, 
81 U.S. App. D.C. 296, 157 F.2d 705 (1946); Novak v. United States, 82 U.S. 
App. D.C. 95, 160 F.2d 588 (1947). 
3, The court below prejudiced the trial 

of MeCollough's insanity defense by 

erroneous rulings _on evidence, 

As the summary of evidence in support of MeCollough's insanity 
defense (pp. 19-22, supra) shows, substantial facts and opinions were intro- 
duced from which the jury might have concluded that McCollough had a mental 
disease or defect, in the legal sense, at the time of the alleged offenses. 
While the testimony of Drs. Schwartz and Beardsley probably did not prove 
such a grave impairment as to compel a reasonable doubt about his mental 
health, ef. King v. United States, 125 U.S. App. D.C. 318, 372 F.2d 383, 385- 


369 (1967), it did furnish enough well-elucidated facts and opinions ahout 
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McCollough's mental abnormality to permit the jury to reach a 


reasoned finding on the point, In contrast, Dr, Platkin's 

rebuttal testimony, expressed in the tired old labels which this Court has 
so often condemned as not only useless but also seriously misleading, must 
have worked mainly to impress the jury with the fact that Dr. Schwartz's 
senior colleague disagreed with his ultimate conclusion, without any eluci- 
dation of the factual basis and evaluative process by which Dr. Platkin 
‘reached his conclusion. See p. 24, sunra. In this state of the evidence, 
MeCollough's insanity defense might have had a fair chance in the jury room, 
were it not for two prejudicial errors made by the trial court in rulings on 
evidence: (a) exclusion of Dr. Schwartz's testimony about the causal rela- 
tion between McCollough's mental illmess and the criminal acts with which he 
was charged, and (b) admission of Dr. Platkin's testimony that Dr. David 


Owens agreed that McCollough was not mentally ill. 


The court erred in excluding Dr. Schwartz's testimony 
about the causal relation between McCollough's mental 
illness and the criminal offenses with which he was 


charged. 

As we have shown, after Dr. Schwartz testified about McCollough's 
family background, social history, and emotional and mental processes, 
MeCollough's counsel sought to ask Dr. Schwartz "whether he has an opinion 
_ from a reasonable medical probability as to their [sic] causal connection 
or relationship between the crime that the patient is alleged to have com- 
mitted, and his--and this personality disorder." (Tr. 833.) While counsel 
implicitly conceded that this question was barred by Washington ve United 


States, 129 U.S. App. D.C. 29, 390 F.2d 444 (1967)--he submitted that 


"Washington may be [in] error"--he could not have misled the court by his 


diffidence, since Judge Gasch had a copy of Washington in hand and read 


from it in explaining his ruling. Judge Gasch correctly ruled that he 


could not "overrule what is in the [Washington] opinion"; but he erred in 
ruling that the proffered question was barred by Washington. 
Washington was the latest of this Court's significant efforts to 
seope of useful evidence before juries faced with the difficult 
legal responsibility for erimes, In that opinion, the 
origins of this effort back to M!Naghten, where the rele- 
Ae 22/ 
vanee of medical testimony to the insanity defense was firmly established. 
Durham, too, was not merely a rewriting of the "test" for insanity; it was 
also the embodiment of this Court's determination "to widen the range of 
expert testimony in order to enable the jury 'to. consider all information 
advanced by relevant scientific disciplines.'" 129 U.S. App. D.C. at 31, 
390 F.2d at 446. But Durham, like M'Naghten before it, wrote a new litany 
which, on the tongues of lawyers and doctors alike, suppressed rather than 
freed expert medical testimony useful to the jury in deciding the legal 
and moral complexities of the insanity defense. In McDonald, the Court 
rewrote the "test" by distilling the "legal" component of "mental disease 
or defect," in hopes that the residue of medical concept would nourish 
meaningful expert testimony. Yet, even after McDonald, members of this 


en's Cas 


se, 8 Eng, Rep. 718 (1843). 
33/ Durham v. United States, 94 U.S. App. D.C. 22, 214 F.2d 862 (1954). 


Donald v. United States, 114 U.S. App. D.C. 120, 312 F.2d 847, 851 
(060) (en pane): "[A] mental disease or defect neludes any abnormal condi- 
tion of the mind which substantially affects mental or emotional processes 
and substantially impairs behavior controls." 
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Court remained "troubled by the persistent use of labels and "5 the; paucity 
of meaningful information presented to the jury." 129 U.S. App. D.C. at 32, 
300 F.2d at 447. In Washington, the Court explored other avenues. It 
wrote an "instruction" to expert medical witnesses, to-be read to them in 
open court before testifying on the insanity issue, outlining their role 

as witnesses to clinical-medical facts and the contrasting role of the jury 
as the finder of legal-moral facts. It also parred expert mties a 


ses from testifying "whether the alleged offense was the 'product' of men- 


tal illmess," because "[+Jhe term ‘product’ has no elinical significance 


for psychiatrists." Id. at 40-41, 390 F.2d at 455-456. 
Washington did not read "productivity" out of the legal defini- 
tion of insanity in the District of Columbia. See, generally, ROR v. 


Se 


United States, 102 U.S. App. D.C. 227, 252 F.2d 608, 615-618 (1957). Nor 
did it intend to limit the scope of expert testimony relevant to that 
issue. Quite the contrary, Washington was designed to expand the scope of 
relevant evidence by forcing medical witnesses to talk about the facts 
underlying their medical judgments and to focus upon their medical find- 
ings as to the relationship between the defendant's behavioral processes 
and the alleged offense. Thus, while the "Instruction to Expert Witness" 
appended to the Washington opinion tells the psychiatrist . that he. will 

not be asked "to express an opinion on whether the alleged crime was a 
‘product! of [the defendant's] mental disease or defect," it also says that 


after giving an opinion Nabout whether the defendant suffered from a men- 


tal. disease or defect"-- 
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tyou may then explain how defendant's disease or defect 
relates to his alleged offense, that is, how the devel- 
opment, adaptation and funetioning of defendant's behav- 
ioral processes may have influenced his conduct." 129 U.S. 
App. D.C. at 42, 390 F.2d at 4957. 


Helpful illumination of this Court's intention in Washington is 


east by earlier opinions of "a strong minority of this court" which, in 


Washington, the Court tadoptfed]." 129 U.S. App. D.C. at 40, 390 F.2d at 


455. For instance, in his dissenting opinion in Campbell v. United States, 
"113 U.S. App. D.C. 260, 307 F.2d 597, 613-614 (1962), Judge (now Chief 
Justice) Burger said: 


"T suggest. also that if contending counsel and the 
psychiatrists are forbidden to take the ‘easy way' by 
testifying on the causal connection in terms of 'prod- 
uct! this very fact will compel compliance with our 
unanimous opinion in Carter [supra] ....- 


"Phe pernicious practice of allowing the conclusion 
opinions on product’ by experts, apart from its other 
vices, has operated to narrow and constrict the scope of 
psychiatric testimony when what we want is to broaden 
that scope. . . . The function of the psychiatrist is 
not to try to tell the jurors what verdict they should 
render but rather to portray, as fully and completely as 
possible, the mental and emotional make-up of the defen- 
dant, how his emotional and intellectual processes work 

» they affected his cavacity to control his conduct, 
specific Situation surrounding 


x “ime charged." 


More recently and more pointedly in Harried v. United States, 128 U.S. App. 
D.C. 330, 369 F.2d 281, 285 n.3 (1967), Judge Burger stated the "correct 
form" for eliciting testimony relevant to productivity: 


| . [A]sk the expert to assume, but only for 
purposes of the case, that the accused did in fact com- 
mit the act charged and then inquire if the expert has 
an opinion based on reasonable medical certainty whether 
there is any causal relationship between the assumed act 
and the mental abnormality he has described, The ques- 
tion should caution the expert to state his opinion, if he 
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he has one, in terms of relationship, not in terms of brod- 

uct,' The expert should then explain why and how the ab- 

normal mental condition directly influenced the commission 

of the act if such is the case or how the abnormality im- 

aired the defendant's capacity to control his behavior in 
relation to that act or both, if the expert is prepared to 

so state." (Emphasis added.) 

As these opinions, from which the Washington "rule" was fashioned, 
show, this Court did not undertake to inhibit psychiatric testimony relevant 
to the legal issue of "productivity"; rather, it decided to bar testimony in 
certain terms for the very purpose of encouraging more extensive, more de- 

at 
tailed, and more useful testimony. 

Defense counsel's question in this case did not fall within the 
ban of Washington. Even if it had, the trial court surely had a responsibil- 
ity to see that testimony relevant to the insanity issue was properly drawn 
‘out. See Campbell v. United States, supra, 113 U.S. App. D.C. at 278, 307 
F.2d at 615 (dissenting opinion). Discharge of that responsibility where 
counsel attempts to inquire directly about "productivity" should include 
informing counsel that while such a question may not be asked, examina- 
tion of the doctor about how the defendant's mental and emotional, abnor- 


malities might (to a reasonable medical certainty) have influenced his 


conduct in regard to the specific acts alleged is not only permissible but 
2 


desirable. In this case, the court took no initiative to see that Dr. 


35/ Such an explanation was surely called for when Dr. Schwartz asked at 
‘the end of his testimony whether he could testify "to productivit zy (not 
"in terms of" productivity). But the trial court said, "No, sir, that is 
Seco (Gees SE) 
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Schwartz's testimony was made most useful to the jury. Rather, he ruled 
out testimony about "causal connection or relationship" on a narrow tech- 
nical ground which is not even arguably sustainable by the letter of Wash- 
ington, and which squarely affronts the spirit of that decision. 
b. The court erred in admitting hearsay evidence of 
Dr. Owens's' opinion that McCollough did not have 
a_mental iljiness. 
The trial court's second error in handling McCollough's insanity 
defense also involves Washington v. United States, 129 U.S. App. D.C. 29; 
300 F.2d 444 (1967). While barring psychiatric testimony in terms of "prod— 
uct," Washington decided "at least for now" to continue tolerating testimony 
in terms of "mental disease or defect," because it "may have some clinical 
significance to the psychiatrist." Id. at 41, 390 F.2d at 456; see Millard 
v. Harris, __ U.S. App. D.C. __, 406 F.2d 964, 968 (1968). But the psy- 
ehiatrists' license to use this term on the witness stand was conditioned 
upon their ‘tell{ing} the jury what investigations, observations, reasoning 
and medical theory led to... [their] opinion." 129 U.S. App. D.C. at 42, 
390 F.2d at 457. 


The risk of unexplained testimony in terms of "mental disease 


or defect" or "mental iliness" is that the jury will be unable to discrim- 


inate between the medical and moral assumptions on which it is founded 
and, at the same time, may hesitate to explore critical facts underlying 
the insanity defense in deference to the authority of a "scientific" opin- 
ion on the ultimate issue, 

Such testimony is hazardous enough when delivered from the wit- 


ness stand; at least in court there is an adverse lawyer who may draw out 
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the wes on eross-examination. But there can be no probing when an 
expert opinion on this issue is told to the jury secondhand. The dangers 
which the hearsay rule was designed to preclude are enormously magnified 
when the jury learns, as it did in this case, that a psychiatrist, super- 
ior in title to all those who testified (but who does not happen to be 
available to come to aes be questioned about his opinion), examined 
the defendant and found that he was not suffering from any mental illness. 
“AS this Court said in Lyles v. United States, 103 U.S. App. D.C. 228 1252, 
F.2d 725, 731 (1957) (en bane), when it refused to bring psychiatric diag- 


noses within the federal shop book exception to the hearsay rule (28 U.S.C. 


§ 1732): 


"To submit to a jury a written notation of a medical 
opinion upon a complex and difficult matter, without pres- 
entation of any witness and without cross examination of 
the author of the opinion, would be to submit as a fact. 
the medical conclusion of a doctor without inquiry, show- 
ing, or cross examination as to his qualifications, the. 
data upon which he rested his opinion, or the reasoning by 
which he reached his conclusion. ... Gross injustice | 
and error could easily ensue from such a course." 


Against this background, it is nearly impossible to justity the 
trial court's refusal to strike Dr. Platkin's testimony that he and Dr. 
Owens had agreed as to "the absence of any symptoms of mental illness" in 
McCollough; that on the basis of "all of the information that we had avail- 

‘able to us it did not appear to either of us that he was perenne from 


mental illness." (VIII Tr. 56.) (Emphasis added.) 


36/ The dissenters in Lyles assumed that "we are dealing with regularly 
recorded psychiatric diagnoses, which would be acceptable in testimonial 
form." 102 U.S. App. D.C. at 37, 254 F.2d at 740. (Emphasis added. ) 
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the court's ruling was that ‘defense counsel had 
"opened up” the inquiry on eross-examination (VIII Tr. 52.) Apparently, 
1 the doctrine of curative admissibility: 
has introduced evidence ordinarily inadmissible, or a part 
thereof, the adverse party is entitled to introduce similar evidence or the 


32/ 


whole thereof." 31A 0.3.8. "Evidence" § 190, at 517. For it is true that 


ft 


after defense counsel learned to his surprise that the letter from St. Eliz- 


ened by Dr. Platkin did not contain Dr. Platkin's views, 
he continued to ask whether Dr. Platkin agrecd with the application of cer- 
tain terminology used in the letter (VIII Tr. 34-36). 

To the extent that the doctrine of curative admissibility is 
viewed as an aspect of the doctrine of waiver or an application of the 
maxim volenti non fit injuria, see 1 Wigmore, Evidence, § 15 (3d ed. 1940), 
it is not applicable here, For there is no indication that defense counsel 


sought affirmatively to rely on inadmissible evidence and knowingly surren- 


all objection to additional evidence from the same source. Compare 


v. United States, 127 U.S. App. D.C. 209, 382 F.2d 158, 163 (1967) 


37/ Perhaps the court meant that defense counsel had attempted to impeach 
Dr. Platkin by what at first had appeared to be his prior inconsistent state- 
ment, see p. 25, supra, and that the government was therefore entitled to 
rehabilitate Dr. Piatk cin by a prior consistent statement. But a prior state- 
ment offered for impeachment or rehabilitation of eredibility is not admis- 
sible as substantive evidence. McCormick, Evidence, § 39 &n.1 (1954). 

the substance of matter not within the witness? knowledge which 
2d solely +o show the basis of an expert opinion, such as the extent 
witness considered certain records or the opinions of other ex- 
ward J .,) Smith v. United States, 122 U.S. App. D.C. 300, 353 F.2d 
a 65). If the testimony 1 admitted on either theory, the 

ted plain error in failing immediately to explain to the 
nurpose, Jones v. United States, 126 U.S. App. D.C. 36, 385 


Jct O 
Fy 
+ © 


— 
a 
[oy 


+ 


ao 
N 
ine) 
> | 
oO 


aH 
Ke Br ct NIE 


-61- 


(when warned that if he introduced exculpatory portions of defendant's 
custodial statement to police the government would be allowed to introduce 
the petence, defense counsel said "I will take my chances"); Crawford v. 
United States, 91 U.S. App. D.C. 234, 198 F.2d 976 °(1952). Compare Walder 
v. United States, 347 U.S. 62 (1954), with Johnson v. United States, 120 
U.S. App. D.C. 69, 344 F.2d 163 (1964). 

The only acceptable statement of the doctrine where counsel has 
acted without expressly assuming the risk of his examination is that "the 
opponent may reply with similar evidence whenever it is needed for remov~ 
ing an unfair prejudice which might otherwise have ensued from the original 
evidence. . . ." 1 Wigmore, loc cit. Thus, where the defendant (either 
wittingly or not) has educed inadmissible evidence , the trial court is 
called upon to weigh the accomplished prejudice to the government: against 
the potential prejudice to the defendant of introducing more inadmissible 
evidence in rebuttal. If the cure would be measurably worse than the ‘dis- 
ease, it is an abuse of discretion to allow rebuttal by further inadmissible 
evidence. See Teague v. United States, 268 F.2d 925 (9th Cir. 1959); Cal- 
ifornia Insurance Company v. Allen, 235 F.2d 178 (5th Cir. 1956);: Meyers v. 
United States, 147 F.2d 663 (9th Cir. 1945); cf. United States v. Beno, 324 
F.2d 582 (2d Cir. 1963). 


In any application of the doctrine of curative admissibility, it 


must always be remembered that the proponent had a remedy of objecting back 


when his opponent first elicited the inadmissible evidence. Simply by fail- 
ing to object at that point, he can hardly claim the role of an overborne 


litigant for whom the rules of evidence should be completely lifted in 


Ole: 


order to repair the dame In this case, once it became apparent that 


Dr. Platkin had not written and did not adopt the letter by which defense 


nat 2 ly 2 nay * s : . 
counsel sought to impeach him, the letter became inadmissible for impeach- 


ment purposes, see MeCor 

tended that it was admissible for any other purpose. At that point, there- 
fore, the government would have been entitled to an order striking Dr. 
Platkin's testimony about "sociopathic traits," and could have objected 
successfully to further use of the letter in the examination of Dr. Platkin. 
The government did not object, but later it was allowed to bring out Dr. 
Qwens! conelusion that he had found McCollough to be without any symptoms 
of mental illness. This, we submit, was far stronger treatment than the 
situation warranted. 

Even in respect to ordinary issues of fact, it ought to require 
an unusual situation to allow a litigant to rebut inadmissible evidence as 
to an intermediate fact with inadmissible evidence as to an ultimate fact. 
A fortiori where the issue is that of insanity and the hearsay evidence is 
that of an out-of-court psychiatrist's opinion that the defendant was not 
mentally ill. 

fhe admission of Dr. Owens! opinion would have been bad enough 
if he and Dr. Platkin had been of a single mind about all aspects of Mc- 
Collough's case, But they were not. And the jury was already aware by 
the different emphases of three psychiatric witnesses and references by 
Dr. Platkin to different "schools" of psychiatric thought (VIII Tr. 18- 

not a monolithic discipline. To be told that Dr. 


; disagreed about subsidiary findings but then arrived 


at agreement about the final conclusion is not merely to receive corro- 
boration of Dr. Platkin's opinion, It is to gain important substantive 
evidence on the insanity issue. Dr, Platkin's analogy to two doctors doing 
a physical examination--one excluding scarlet fever and the other excluding 
measles and both, therefore, finding the patient in good health-~is parti- 
cularly telling (VIII Tr. 57). Their findings in combination are far more 
persuasive then either's standing alone. Cross-examination of the scarlet 
‘fever specialist would hardly serve to explore the measles specialistis 
conclusion, Thus, all the reasons which led this Court in ent exclude 
medical records of psychiatric diagnoses and in Washington to Paetey upon 
explication of the basis of an opinion about mental disease or defect as a 
condition of admissibility should have barred the admission of Dr. Owens! 
extrajudicial opinion in this case. 


Since the jury's questions may have disclosed a majority 
in favor of conviction, the court erred in delivering an 


After deliberating only a few hours, the- jury sent three 
questions to the trial judge: whether "the majority" could decide the 
case, whether a defendant found not guilty by reason of insanity could 
subsequently be retried, and whether the jury could "ask for mercy of 
the Court." (Tr. 1409-1410.) Fairly read, the first question undoubt- 
- edly disclosed that already there had developed an uneven division on 
the jury. The second and third questions implied that the majority 
had rejected outright acquittals, and that orly a minority was holding out 
for not guilty or not guilty by reason of insanity. After answering the ques-— 


tions, the trial court spontaneously delivered an Allen charge (pp. 26-28, 


supra). See Allen v. United States,.164 U.S. 492, 501-502 (1896) . 
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the Allen charge was in the original form which this 
to be per se coercive (Tr. 1418-1419; note 20, supra), Ful- 
125 U.S. App. D.C. 183, 369 F.2d 960 (1966), the circun- 
+ was delivered may have conveyed to the jury an im- 


pression of the judge's preference as, to their verdict. In these circum- 


> 


It hes long been recognized that a textually un 


Allen-type charge may be coercive if it is directed toward an identified 


minority of the jury. Most often, the point has been made in cases where 


the court itself has inquired of the jury how it wes voting. See Brasfield 
v. United States, 272 U.S. 448 (1926); Burton v. United States, 196 U.S. 
283, 307-308 (1905). Although cases such as these have stressed the lack 
of legitimate purpose in such an inquiry by the court, surely the lack of 
purpose itself is not grounds for reversing convictions. The principal 
fault of an inquiry of the jury about where it stands is that, after dis- 
an instruction by the judge that the minority should reconsider 
jon in the light of the majority view eppears to be directed to 
an existing minority that has been made known to the court. See Mullin v. 


United States, 123 U.S. App. D.C. 29, 356 F.2d 368 (1966); United States v. 


38/ The trial judge did not tell counsel in advance of his intention to 

give an Allen charge, Their immediate objections afterwards are sufficient 
to preserve the matter for review, The court's procedure was unfortunate. 
Within the rar of time and circumstances in which a properly phrased 

Allen charge is permissible, the trial judge undoubtedly has diseretion 
whether or not to give it. In an adversary system, when a decision is com- 
mitted to the tribunal's discretion, it is axiomatic that the parties should 
be given an opportunity to speak to the exercise of that discretion in the 
circumstances, Where, as here, the decision once made is irretrievable, the 
court must not act without notice, We doubt that the court's failure in this 
ease is grounds for reversal, but it does warrant correction, 
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Rao, 394 F.2d 354, 356 (2d Cir. 1968)(dictum), and cases cited. In prin- 
eiple, it should not make any difference whether the jury's knowledge that 
the ‘judge knows how they are divided originates in the judge's inquiry or 
in a disclosure volunteered by the jury. 


In (Ronald) Williams v. United States, 119 U.S. App. D.C. 190, 338 


F.2d 530 (1964), this Court reversed a conviction where the jury had sent 


in a note asking "can the [two] alternate jurors replace the minority voters." 
. An inquiry by the court merely confirmed that there was a "clear;minority," 
and the court then gave a variant Allen instruction which included the ob- 
servation that "no juror should go to the jury room with a blind: determination 
that the verdict should represent his own opinion." Although the majority 
jurors in the instant case did not propose that their dissenting: colleagues 
"pe discharged from the jury," they were seeking means beyond discussion 

to effect their opinion, namely, support from the judge. 

While the instruction in this case, unlike Williams, is not 

open to additional criticism on its language, the fact that in this case 

the jury's disclosure definitely implied not only ‘the existence lof a minority 
view but also the fact that the majority was for conviction presents an aggra- 
vated circumstance. It was because the disclosed alignment of the jury did 
not include which way the majority was voting that the court in United States 
v. Rao, supra, concluded that the Allen charge "could not have been interpreted 
by the jury as indicating any preference for either side. " 394. F.2d at 356. 
Here, it certainly could have. Cf. Mullin v. United States, supra; People 


—— 


v. Baumgartner, 166 Cal. App.2d 103, 332 P.2d 366, 369-370 (1958). Moreover, 
the fact that the jury had not been out long enough in this complicated case 
to arrive at a genuine deadlock bestows additional influence on: the court's 


_admonition., Positions, though taken, had not necessarily hardened; there 


was no reason to believe that the jury would be unable to arrive at a ver- 


iet without a push from the court. In these circumstances, it is submitted 


that the Allen charg may have caused the jury to believe that the trial 


judge favored eonvietion and may have been interpreted as an urging that 


such a verdict be returned, For nis reason, it is submitted on the facts 


of this ease that the giving of 


The sentence is invalid because the report 
of presentence investigation eontained a 
statement by the defendant obtained in vio- 
lation of the Fifth and Sixth Amendments, 


After McCollough's conviction, a presentence investigation was 
made pursuant to Fed. R. Crim. P. 32(c). The report of that investigation, 


which has been made part of the record pursuant to this Court's order dated 
x 
November 2, recommended that McCollough "receive a prison sentence 


for the protection of society," anticipating that such a sentence in con- 
junction with sentences on other charges then pending against McCollough 
"should . . . result in his removal from the community for a substantial 


period of time." This report was submitted to the court, and subsequently 

s sentenced 'to life imprisonment, without possibility of parole 
(e) 
39/ 


for 12 years, 
resentence investigation contai ned matters which 
Pp 


were not properly before the court, because they were obtained in violatior 


llant has not succeeded in obtaining a transcript of the sentencing 
Ss because the court saeco who attended has since resigned from 
4 i i % Court. Counsel has no reason to believe that 
Saati proceedings itself, Therefore, 

: : : that the report of presentence 
investigation was = ay es “judge in determining the sentence 
this point can be decided witho the transeript. 

ment the record had not been granted prior to 
s brief. The argument set forth here is, of course, con- 
z of that motion. See, also, note 21, p. 28, suora. 
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of appellant's rights under the Fifth and Sixth Amendments to the United 
States Constitution. 

The most obvious such matter was @ statement elicited from appel- 
lant by the probation officer who conducted the investigation. According 
to that officer, when McCollough wes interviewed “in the Cell Block, U.S. 
Courthouse," he "completely jeniecd the charges, saying thet on the instant 
date [sic, meaning the date of the alleged offenses] he sniffed 12 cap- 
sules of cocaine and the next thing he knew he was being beaten by' the 
police." (See p. 28, supra.) This version of the affair is unlike any 
that was advanced at the trial. On its face, it either is a condemabie 
fabrication whose only effect could have been to aggravate McCollough's 


ease, or suggests that MeCollough's trial counsel failed to raise an 


important defense, The probation officer chose the former interpretation. 


> 


In his "Evaluative Summary," he ealled Tas statement "a rather 
0) 
preposterous story."(Sce p. 29, supra). 
Although the issue here posed has not been decided by this Court, 


gh 

and there is a recent decision in another Circuit which appears to be con- 
trary (but appears to us to be wrong, see note 45, infra), we submit that 

the issue is important and that analogous decisions of this Court and the 
Supreme Court support the view that (a), the statement obtained from McCollough 


by the probation officer, in the absence of MeCollough's counsel and in the 


ne 


40/ The other matter noted by the probation officer was the 
McCollough's statement to him "ig in contradiction to his adm 

FBI agents." (See p.28, supra.) The circumstances under which the } 
obtained an admission from McCollough and the contents of that admission 
are not in the record because the prosecutor elected not to offer any 
admissions at the trial. Although for this reason there is no evidence 
in the record from which to determine whether the admission was obtained 
properly, the prosecutor's clection not +o use it at least raises the 
possibility of taint. In this connection, see Ir. 479, where the trial 
court suppressed evidence found by the police as the result of a state- 
ment from the defendant Johnson (Tr. 418). 


"), 


egal" 


the record that McCollough intelligently 


21 present, was obtained 


influenced by evidence obtained 


in any eriminal case to be a witness 


MeCollough was interviewed in pro- 
and as a result of that interview, 


1 


s reported to the 


1 even under other than 


s& self-incrimination; and 
eal custody necessarily impair 


384 


349 U 


476-477 (1 


we 


just as secret as 

to belicve that the pressure: : erate" are not just as strong. Per— 
haps they are stronger in some respects or +t probation officer comes 
armed with a direetion from the court that he conduct an SS 

In contrast to the police, we would venture % pose it is far less com- 
monly known thet a prisoner is not required to dise his case with a pro- 
pation officer. At a minimum, then, protection of the prisoner's right not 
to incriminate himself before the probation officer requires that he be made 
aware of his right by a clear admonition vefore the interview begins. Such 


. : 2 : * 2 - + ’ “ : 
a warning, the court pointed out in Miranda, is the bare threshold require- 


ent in protecting Fifth Amendment rights. Id. at 468-469. Beyond that, we 


would submit that advice of the right to have counsel present is also nec- 
essary to protect Fifth Amendment rights, for the same reasons as were set 
forth in Miraz id, at 470, However, the right to counsel in such pro- 
ceedings need not be advanced as a separate requirement of the Fifth Amend- 
s was necessary in Miranda, for it is clear that the right to coun- 
presentence interrogation is necessitated by the Sixth Amendment. 
The Sixth Amendment of the United States Constitution provides: 
"In all criminal prosecutions, the aeeused shall enjoy the right 
Assistance of Counsel for his defence." Sentencing proceedings 
part of the "criminal prosecution" at which the right to counsel exists. 
U.S, 128 (1967); Gadsden v. United States, 96 U.S. App. 
(1955); McKinney v. United States 93 U!S. App. D.£. 
222, 208 F.2d 844 (1953). : resentence rostigatior an integral part 


Federal Rules of 


conducted at the direction of the 
that the presentence investi- 


jon for consideration 


id not even provoke dis- 


1967), when the court held 
? 


resulting from earlier lineup ifications 


fendant's counsel were admissible in the 


(In-court 


denee in 


2a 


Pars 
Ave 


As the instant case demo 
way the judge learns about the defendawt's attitude toward his 
And the possibility of prejudice to a defendant whose attitude 


= judge badly hardly needs docur ALO! See Scott v. United 


U.S. App. D.C. 


Stee S F.2d ss (No. 20,954, February 13, 

A lawyer's assistance may materially aid the defendant ‘in avoid- 
ing such prejudice. In the first place, the decision whether or not to 
talk with the probation officer at all may involve an exceedingly delicate 
judgement. The risk of de rogatory inferences to be drawn from noncooper tion 
must be weighed against the risk of allowing a defendant who is ee 
unrepentant to talk at all. A defendant who insists that he wants to tell 
the truth, but whose version of the truth is utterly ineredible, might be 


np. 


risely counseled to refuse the interview altogether or at least to refuse 


to discuss the offens (He might also be well-sefved by careful probing 


+ 


by his own counsel to see ether he is able to stick to h 
If the defendan' nsents to the interview, 
gers of untrus +worthiness" by helping to assure 
that the defendant gives a clear, full, and aceurate statement "and t 
the state t is rightly reported." Miranda v. Arizona, suvr 


Adequate warnings and counsel's presence 


court would be 


report should contain, In the 


epared 
terested if some defendants, 


on advice of counsel, the adverse erences to be draw 


In any event, unger of fewer confessions has 


the Supreme Court : jgnificant in comparison to 


' 
Escobedo v. Illinois, 378 


constitutional rights. 


e argued convincing] presentence interview 


unfairness to the government in the administra tion 


nst the claimed right to 


ie examinations of defen- 


more than super- 
Thus, even assum 
to exclude the 


the reasons advanced 


U.S. App. D.C. __, 407 F.2d 695, 702 


Be But sec Thornt 
nd "anything but frivolous"). 


49) (counse 


=e 


have no application to counsel's presence at a presentence interview by a 
probation officer. 

Finally, the reasons that have been advanced to preserve the con~ 
fidentiality of presentence reports, see Note, 81 Harv. I. Rev. 821, 838 
(1968), do nob support exclusion of counsel from an interview with the 
defendant himself. The possible danger of retaliation against the givers 
of unfavorable reports and the consequent drying up of useful sources of 
information because of fear exist only in relation to third parties and 
have no rational application where the informant is the defendant himself. 

Thus, we submit that the presence of counsel at the presentence 
interview is critical to the protection of the defendant's rights and that 
there is no countervailing value to inhibit this Court from Geciering coun- 


45/ : 


sel's presence to be required by the Sixth Amendment. 


b. A sentence imposed upon considera 
stitutionally obtained evidence i 


tion of uncon- 
s_ invalid. 


Evidence which has been obtained unconstitutionally has. no more 


pusiness in a report of presentence investigation pursuant to Rule 32(¢) 


45/ In United States v. Coffey, 5 Crim, L. Rep. 2442 (9th Cir., September 
4) 1969), it was held that there is no right to counsel at an interview by 
a probation officer pursuant to 18 U.S.C. § 4208(c), prior. to resentencing 
under § 4208(b). The premises of that decision are wrong, Thus, if the 
court's statement that "the probation interview is not considered a pro- 
ceeding at which guilt or innocence is dev xrmined" is intended to mean 
what it says, that court would deny the right to counsel at sentencing 
itself, But se ma v. Rhay, supra. In any event, two significant fac- 
tual distinetior t the C y decision apart. In the first place, the 

inion does not show that the defendant said anytoing damag at the 
interview. Moreover, tie defendant's term of imprisonment was reduced at 
the resentencing. For these two reasons, the defendant was not shown to 
have been prejudiced, and the error may be considered to have been harm- 
less, In the instant case, McCollough's statement was patently damaging, 
and he received the maximum sentence, 


shall now demonstrate, the in- 


constitutional matter in such a report is geound for 
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February ), this court recently 
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illiams v. United St 337 U.S. 241 (1S 


Williar 
Wi. Lato 
Patterson, 386 605, 606-608 (1 


send v. Burke, 334 U.S. 63 36 [sic 


6/ See Teach v . United States : : 

23) 64); Jones v. S tee 
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\- 7O4 dui. 
F.2d 867 (1963 nm bane ters v. United 
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App. D.C. 07 F.2d 193. 
ed | States, 123 U.S. App. D.C. 103, 
65 ; ef. Verdugo v. United States, 


"7/ Sec Coleman 
L. Rep. 2147 (9th Cir., May 16, 1968)." 


7 F.2d 563 (19 
20 599,] 3 


75 
As far as we have been able to determine, this Court has not had 
occasion to decide that unconstitutionally obtaincd evidence is "an improp- 
er factor" for the trial court to consider in sentencing, ee vaca— 
tion of the sentence, However, the Court's approving citation ix Scott of 
Cirevit's recent decision in Verdugo v. United States, oe F.2d 
968), is revealing. There, the Court of -Appes ‘held 
that evidence obtained as a result of an unres ble search and. 
eens 
; inclusion in such a report required resentencing of the appel- 
£6/ | 
F.24 at 608-613. As the court there observed, the deterrent 
effeet of the exelusionary rule, see Linkletter v. Walker, 381 U. Ss. 618, 


636-637 (1965), would be diluted if unconstitutionally seized evidence could 


be considered in aggravation of punishment. 402 F.2d at 611-612.' Where, 


as here, a statement has been obtained illegally after trial, there could 


be no deterrence of the practice at all if the statement were allowed to be 
considered in sentencing. 
Moreover, the reasons for exclusion of unconstitutionally obtained 


are far stronger than those for unconstitutionally seized objects, 


note, moreover, that the Tenth ireuit, which rejected the right to 
counsel in a post-conviction interview pursuant to 18 U.S.C. § 4208 , never= 
theless held the question 40 be appropriate for appellate review, thus 
implying that, had the asserted right been sustained, the appropriate remedy 
would have been resentencing with the uncounseled statement excluded from 


consideration. United States v. Coffey, Supra, nove 45. 
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REPLY BRIEF FOR APPELLANT 


The government has not shown that the kidnaping 

convictions are free from prejudicial error, 

A. Appellant had no opportunity for pretrial release, 
and counsel's decision not to obtain his release 
eannot be considered "tactical," 


In our opening brief (pp. 6-12, 36-45), we showed how the 


appellant Walter McCollough, Jr., remained incarcerated over a year 


between his arrest and trial; how the trial court's narrowly eircum= 
seribed permission for daytime release was inadequate and unused; and 
how as a result McCollough was prejudiced in the preparation of his 

alibi defense to the kidnaping charges. The government does not ‘take 
issue with our contention that the trial court erred in treating this 


as a capital case for purposes of pretrial release. Nor does the 


1/ 


government offer more than a naked citation to an irrelevant case to 
rebut our contention that the trial court misapplied even the standards 
applicable to capital cases. The government confines itself (Govt. Br. 
pp. 6-8) to arguing (1) that on this direct «ppeal McCollough must show 
a denial of constitutional due process of law before he can have relief 
and (2) that we have engaged in "unfair disparagement of appellant 
MeCollough's trial eounsel" to whose "tactical decision" the weakness 
of the alibi defense must be attributed. We shall confine our reply to 
these points and show that none of them has any basis in fact or law. 


1. The government contends that on this direct appeal the 


conditions under which appellant was denied pretrial release cannot be 


N 


reviewed unless the trial court's ruling "so precluded his defense as 


to deny him due process of law." (Govt. Br. p. 7.) Neither of the 


eases cited for this proposition supports it. Avery v. Alabama, 306 
2/ 
U.S. 444 (1940), arose out of a state conviction; the only available 


nn 


1/ In Russell v. United States, 131 U.S. App. D.C. 44, 402 F.2d 185 
(1968) (cited in Govt. Br. p. 7 fn. 2), this Court denied bail pending 
appeal to appellants whose eriminal records and behavior satisfied the 
court that their release would pose a danger to the community and that 
no conditions of release would ensure their appearance. We take this 
citation to illustrate the indisputable proposition that there are 

some situations where bail pending appeal can properly be denied alto- 
gether, And we recognize the inference which the government would have 
drawn from that proposition and the fact that the statutory criteria 
for release in capital cases are the same as those after conviction. 

28 U.S.C. § 3148. Beyond that, however, the application of those 
eriteria may dictate different results in similar cases because of the 
greater need for release where the defendant must help prepare a factual 
defense and the higher risk of unintentionally punishing an innocent 
accused, The greater the objective need for release, the greater the 
obligation that the judicial officer consider alternatives to incarcer- 
ation. See, generally, United States v. Alston, No, 23,102 (D.C. Cir. 
August 20, 1969). 


2/ Cited in the government's brief as Avery v. United States. 


—— 
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ground for federal review was the Fourteenth Amendment. Although Spgulding v. 


United States, 279 F.2d 65 (9th Cir. 1960), was an appeal froma federal 


conviction, the appellant contended that by holding him in excessive bail 


and by denying 1is motion for a continuance, "the trial court denied 

him a fair trial in violation of due process of law." 279 F.2d at 66. 
The court decided this contention as it was framed by the appellant. 
Nothing in the opinion supports the view that a constitutional standard 
is in fact the correct standard of review on direct appeal from a federal 
conviction. As the cases cited in our opening brief (p. 40 & fn. 26) 
demonstrate, the prevailing recent practice of the federal courts in 
post-trial appeals has been to review erroneous denials of pretrial 
release for "prejudice," without inquiring whether the defendant was so 
harmed as to render his conviction constitutionally infirm, 

Since the government offers no reasoned argu 
tion, for the proposition that McCollough was not prejudiced by his in- 
ability to secure additional alibi witnesses, we shall not repeat: the 
clear showing of prejudice which we made in our opening brief (pp. 37- 
38). 

2. On the facts of this case, we can see no alternative to 
our having pointed out the significance of trial counsel's failure to 
take McCollough in custody during daylight to search for witnesses, as 
Judge Jones's order of August 11, 1967, allowed. We do submit 
that the fundamental failing in this case was the court's: in applying 
capital rather than noneapital standards for release, in failing to con- 


sider more fully the alternatives to incarceration, and in failing to 


inquire when counsel's failure to take McCollough out in daylight became 
known. But we could hardly overlook defense counsel's role in the deci- 
sional process that kept McCollough in jail pending trial, Should this 
Court decide that on the basis of what counsel made known to the court 
the trial court did not err, the question still remains: should McCol- 
lough be bound by his counsel's actions in this regard? The question is 
substantial; we have weighed our obligations and coneluded that we must 
raise it; and we will discuss it on the merits. 

The inadequacy of MeCollough's alibi defense was not of his own 
making. There simply can be no dispute on this record that only he, not 
his attorneys, kept insisting that he be released in order to find his 
witnesses, It was his motion, not his attorneys', which secured Judge 


Jones’s ruling that he be released in daytime in the custody of his attor- 


> 1 : 
neys. (To be sure, counsel argued the motzon 


persuasively.) After it developed that counsel were not going to avail 
themselves of this permission, it was McCollough himself who twice pro- 
tested his incarceration. He seemingly did everything in his power to 
a@isassociate himself from his attorneys' conduct regarding his release. 
Judge Jones recognized this. At the last pretrial hearing, he said, 
"Walter McCollough. He doesn't like his counsel because they don't take 
him out to find his witnesses." (3/1/68 Tr.) If the government means 


nT 


Suggs v. United States, 132 U.S. App. D.C. 337, 340, 407 F.2d 1272, 
1275 (1969). 


+o argue that McCollough's uninterrupted incarceration prior to trial 
and the resulting prejudice to his defense should be overlooked because 
of lack of diligence on the defense side, it should be made very eilear 
that the lack o1 diligence was not in any reel sense McCollough's. 

The inadequacy of MeCollough's alibi defense was not the result 
of a "tactical decision" on defense counsel's part. The suggestion that 
it was (Govt. Br. p.8) is fanciful. For at least eight months prior to 
trial counsel intended to make an alibi defense as to the kidnaping. (See 


7/21/67 Tr. 3; 8/11/67 Tr. 3) Had they known at that time about the insan- 
5 


ity defense which they eventually discovered, and had they appraised that 


a 


4/ The government's repeated statements such as ". ... appellant: McCollough 
never took the opportunity of looking for his witnesses in the day time..." 
(Govt. Br. p. 7 fn. 3) are true only if McCollough and his trial counsel are 
equated. Otherwise they are false; McCollough himself never had any such 
opportunity. The government's statement in the next sertence that “Nc- 
Collough had the name and place of employment of one potential alibi wit- 
ness he did not present to the jury. (Tr. 1054-1055)" is without founda 
tion in the record. Mary Saunders, McCollough's sole alibi witness, 
testified at the place cited that when she was with McCollough he intro- 
duced her to the barmaid at Cecilia's Cafe whose name was Virginia, Even 

if Mary Saunders! memory at the trial can be imputed to McCollough during 

the months before trial, it does not follow that this information was 

enough to enable a stranger to find this Virginia. As anyone who has 
attempted criminal investigation without the resources of the government 
knows, there are many people even in this "era of withholding taxes and 
workmen's compensation" (Govt. Br. p. 7 fn. 3) whose tracks disappear 
quickly. McCollough complained that some of his anticipated witnesses 

had changed jobs and possibly moved. (Letter to Chief Judge Curran, 
September 19, 1967, quoted in our opening brief, pp. 9-10.) On that occa- 
sion he did not even get a hearing. 


5/ We repeat that from May 1967, when St. Elizabeths Hospital sent its 
official report that McCollough was without mental disease or defect, 

until some time during the trial (exactly when is unimportant) counsel 
apparently believed that there was no pasis for an insanity defense. As 
counsel said at a hearing on June 30, 1967, “at the time of the offenses, 
as far as insanity is concerned under the laws of the District, he doesn't 
meet them. ..." 6/30/67 Tr. 2-3. Although counsel said they were not 
“withdrawing any plean [sic] of insanity at the trial because we are having 
our own psychiatrist examine the defendant," id, at 3, nothing ever came of 
this examination so far as the record shows, The first suggestion that 
counsel intended to go forward with an insanity defense is at Tr. 607, after 
the close of the government's case, when McCollough's counsel asked for 
forthwith subpoenas to produce medical records from St. Elizabeths and D.C. 
General Hospital. See also Tr. 789-798 . 


defense as being more advantageous than alibi, they might have chosen 
to drop the alibi altogether out of apprehension that a jury would con- 
sider alibi and insanity to be inconsistent defenses and credit neither 
of them. (There was, however, no inconsistency in this case, inasmuch 
as the alibi went only to the kidnaping charges.) But they did not do 
that. They planned an alibi defense, and they made it. By what reason- 
ing can one conceive of a "tactical decision" to make such a defense, 
put only halfheartedly; to conclude that one witness whose testimony 
suggests the existence of corroborative witnesses is better than that 
witness plus corroboration? During the time that McCollough needed to 
be released to search for his witnesses, the situation was not one in 
which his lawyers' resolution of conflicting strategies could reasonably 
have dictated inaction. Whatever the reason for counsel's inaction in 
this ease, it cannot be deseri this record as a "tactical decision." 
What, then, is the theory on which MeCollough should be bound 
over his protest by his attorneys' failure to take him out to search for 
witnesses or to appeal the conditions of his release under the Bail Reform 
Act if this arrangement was unworkable? Does it proceed from principles 
of agency, such as actual authority or ratification? There is no factual 


support for the application of such principles in this case. True, Me- 


Collough's trial counsel were "retained" in the sense that they had not 
6 


been appointed by the court to represent McCollough as an indigent. 


6/ “The distinction between retained and appointed counsel overlooks 

the fact that, in either case, the state has obtained a conviction against 
the accused under such grossly unfair circumstances as to cast doubt upon 

the factual basis upon which proof of guilt rests." Wilson v. Phend, 417 

F.24 1197, 1200 (7th Cir. 1969). 


But there is nothing in the record to show the source of their retainer 
or McCollough's participation or aequiescence in the arrangement. If 
McCollough was dissatisfied (as the record certainly shows he was at 

one point, 3/1/%8 Tr.), did he. have the right. (or duty) to discharge his 
"retained" counsel, and if so, is he pound because he did not? He was 
never advised of such a right, so far as the record tells, In these 
circumstances, we submit that there is no factual basis for holding that 
McCollough waived his right to reasonable conditions of release or that 
he is bound by his attorneys' inaction. See Brookhart v. Janis, 384 
U.S. 1, 7 (1966); ef. United States v. Harpole, 263 F.2d 71, 79-84 (5th 
Cir. 1959). 

For these reasons, we do not believe that we are required to 
contend that defense counsel were ineffective in a constitutional sense. 
Nor do we believe that the record is adequate to decide such 4 conten= 
tion. Apart from the matter of release, counsel's overall performance 
may well have been ate But counsel's performance in the eritical 
matter of pretrial release simply cannot be appraised on this record. 
Their reasons for failing to use the limited permission for daytime re- 
lease which Judge Jones granted or for failing to pursue appellate 
remedies under the Bail Reform Act do not appear. We submit, however, 
that in the event the Court disposes of other issues in such manner as 


+o make counsel's constitutional effectiveness material, there is enough 


in this record to require a remand for an evidentiary hearing. See United 


States v. Weaver, No. 22,743 (D.C. Cir., January 22,-1970). 


7/ We do not concede that the record citations support all of the broad 
statements in the first paragraph on p.8 of the government's brief, That 
is unimportant, however, for the day is long past when counsel's general 
level of competence will overcome a specific failing which deprives the 
accused of a fair trial. See Suggs v. United States, 132 U.S. App. D.C. 


337, 340, 407 F.2d 1272, 1275 (1969). 


At the risk of repetition, however, we again stress our view 
that the fundamental failing in this case was the trial court's, whose 
error in applying the Bail Reform Act and the resulting prejudice require 
that the kidnap:ng convictions be reversed. 


B. No "presumption of regularity" can repair the 
many flaws in the chain of custody of the gov- 
ernment's exhibits, and there is too much risk 
that someone erred to allow their admission, 


The government concedes that the physical evidence that was 

received to establish McCollough's presence in Maryland at the scene of 

the abduction was not adequately authenticated by Lt. Caldwell's testi- 

mony that these things were "similar" to things he seized from McCollough. 

The government relies entirely on a chain of custody and identification. 

And this, too, the government concedes to have been faulty. So the gov- 

ernment finally rests its argument on "a presumption of regularity" 

attending "the property clerk and those in his office." (Govt. Br. pp. 9 - 10. ) 
If there is such a presumption, it is umable to save the 

evidence in this case, All the things seized from McCollough passed 


to Sgt. Reilly, and there the ea of custody stops. Someone turned 
8 
them over to the property clerk. Later, some exhibits appeared in 


court in the possession of the Assistant United States Attorney. Did 


8/ It is not clear who. Sgt. Reilly sometimes testified in the first 
person plural to refer to his colleagues. Thus, referring to GX 3, 

the gloves which Lt. Caldwell said he seized from McCollough (Tr. 400), 
Sgt. Reilly testified: "I took these--we took these in the restaurant at 
Georgia--or the Delicatessan on Georgia Avenue, and they were given to 
me by Lieutenant Caldwell." (fr. 410) (Emphasis added.) Given this 
usage, his testimony about things going to the property clerk is sus- 
piciously vague: "We brought it [wateh] back to headquarters and 

made a property return on it and turned it over to the proverty clerk." 
"That [keyring set] was on the property return and turned over to 

the proverty clerk.” "We entered them [gloves] in the property return 
and turned them over to the proverty clerk." (Tr. 409-410) (Emphasis 
added.) Were there yet others who intervened between Sgt. Reilly and 
the property clerk? 


he personally pick them up at the Property Clerk's office? Did someone 
else? Who? Did they remain discretely packaged or were they ever 
mingled and rewrapped, with danger of the very confusion which seems 

to have taken place? 

The dangers of confusion in this case, as we have pointed out, 
were great: multiple defendants; multiple exhibits, some of the same 
type as other exhibits; multiple police officers trying to cope with 
armed kidnapers, frightened victims, and all the odds and ends found in 
the defendants' pockets, Moreover, the support offered for the asser- 
tion that "the Government's trial assistant confirmed, that all this 


material was now in the possession of the Assistant United States Attor- 


ney trying the case" (Govt. Br. p. 10 & fn. 10) discloses yet another point of 
9 


possible error. Sgt. Reilly was being examined about GX 17, keys 


that had been seized from McNair (Tr. 536), He said they had been placed 


in a paper bag. (Tr. 537). McNair's counsel asked: 
"Q, Is the bag here today? A. No, sir. 


"Q, Where is the property envelope in which 
these keys were contained prior to being brought to 
Court? You didn't just have them laying around in 
the Robbery Squad office? A. No, sir. 


"Q, And then just decide we will get the evidence? 
A. Well, there is a property bag in which they.are in. 
The Assistant United States Attorney can say why; I can't 
say why. . . « 


[The prosecutor then asked to approach the bench, 
where he caid:] 


9/ Whatever the prosecutor "eonfirmed" in a colloquy at the bench is 
not evidence. In any event, no one is contending that the exhibits were 
not recovered in the search at Posin's. The point at issue is whether 
they were linked to McCollough, not just to the defendants as a group. 


"WR. ALPRIN: I am not sure--l think he is refer- 
ring to the other cases, other pending prosecutions. I 
am not sure. The property involved are outside. If we 
take a recess, I could get them all. I am pretty sure." 
(tr. 538.) 


- 


Thus, it appears that the individual bags in which some of the seized 
10/ 

property was placed at the scene of the crime (Tr. 534) were emptied 

sometime before the exhibits got to court. Furthermore, it appears 


that the same police officer and prosecutor were handling at the time 


and place of this trial properties seized in the arrests at Posin's 
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which were to be used as exhibits in other trials of the same defendants. 


The government would bridge this broken chain of custody with 
a massive presumption spanning who knows how many weak and missing 
links and points of possible human error. Its claimed authority for 
this feat is Gass v. United States, __ U.S. App. D.C. _, 416 F.2d 767 


(1969), and Wheeler v. United States, 93 U.S. App. D.C. 159, 211 F.2d 19 


— 


(1953). Both Gass and Wheeler involved the admissibility in rape prosecu- 
tions of microscope slides which had been analyzed for spermatazoa. In both 
eases the physician who took the samples and smeared the slides had 

marked the slides. In Gass, the physician who took the samples from the 
victim was able positively to identify the slides offered in evidence 


as the ones he prepared. Thus, he did what Lt. Caldwell was unable to 


10/ The property purportedly seized from McCollough was not even placed 
in a separate bag at the scene of the arrest. (Tr. 482). 


LY/ This Court can take judicial notice of the records in Criminal No. 
451-67 in the court below, There, McCollough was indicted in a grand jury 
original for an armed robbery of a Peoples drug store alleged to have oc- 
curred on March 4, 1967, four days before the abduction and robbery of 
Posin and Hill. Subpoenas and exhibit lists in the record indicate that 
property seized in the arrests at Posin's figured in the government's 
proof in that case. Such exhibits as "CC Plate," "Gem card," "keys on 
ring," "felt hat (light green)," and "felt hat" suggest the character of 
some of the other properties seized in the arrests at Posin's. In that case 
the government's exhibits were not received in evidence. McCollough was 
acquitted. 


do in this case. That physician turned the slides over to a nurse who 


took them to the pathologist for laboratory analysis. The pathologist 
also testified. Thus, the only question was whether in the absence of 
the nurse's tes‘imony it had been satisfactorily established that the 
slides had not been tampered with. The Court said: 

"The normal presumption that individuals entrusted 

with grave responsibilities discharge them with care 

tshould apply a fortiori to doctors and nurses, whose 

professional training and traditions teach them to be 

meticulous.' The record is bare of any indication that 

the nurse mishandled or tampered with the slides." 416 

F.2d at 770. 

This is a far ery from presuming that an indefinite number of unnamed 
police officers and employees of the United States Attorney's office, 
whose training and traditions with regard to meticulousness can only be 
surmised, should be presumed to have avoided simple confusion of exhib- 
its in a confusing case. 

The facts in Wheeler were practically the same, with one dif- 
ference. The physician who made the slide was not able positively to 
identify the slide offered in evidence as the one he had made. He de- 
seribed precise points of similarity, including the patient's name and 
the date which he had scratched on the slide, but he hedged in drawing 
the conclusion: "I cannot say that these are definitely the slides 
that we have made." 93 U.S. App. D.C. at 162, 211 F.2d at 22, The case 
was argued to this Court as a chain of identity problem by analogy to 
Novak v. District of Columbia, 82 U.S. App. D.C. 95, 160 F.2a 588 (1947). 
The Court, however, declined to decide the applicability of Novak, up- 
holding the admissibility of the slides under the federal Business Records 


Act. (Gass also relied on that Act.) Of course, the Business Records Act 


has no application in the instant case, because the exhibits were’ not 


tmade't in the regular course of the government's business, See 28 


U.S.C. § 1732(a). This Court's qualms about calling the chain of 
identification in Wheeler adequate should be felt even more strongly 

in this case. Lt. Caldwell was far less cer“ain and--unlike Dr. Mangum 
in Wneeler--disclosed no objective basis for an identification. The 
exhibits against McCollough were never scratched or labeled at the scene. 
And in this case, not one but several missing or broken links in the 
chain of custody must be bridged. This, we submit, is far more than a 


presumption of regularity or common sense will allow. 


Finally, the government gets rid of one of the exhibits--GX 
4, the hat--on the ground that it was never entered in evidence (Govt. 
Br. p. 10). The jury heard much testimony about the hat. It was an 
important piece of corroboration of Posin's only identification of Me- 


RATT Aveh saw + +h Far tmnt 
Collough prior to the arrival at Posin's bakery. 


At the close of the government's case, the court took up the admissi- 
bility of exhibits at the bench. Defense counsel objected to the hat, 
and the court deferred ruling (Tr. 560). Then in open court, the exhib- 
its were offered in evidence en masse, including (perhaps by a 

slip of the prosecutor's tongue) GX 4. The court replied, "They will 

be received," and that was all. (Tr. 568.) The stenographer's notation 
does not inelude GX 4 as having been received, but the words spoken by 
the prosecutor and the court were hardly calculated to inform the jury 
that the hat had been excluded. Since counsel had already registered 
his objection, he was not obliged to object again. For all practical 
purposes, then, GX 4 ought to be treated as if it was received, for that 


is surely what the jury believed. 


== 


C. As this case was tried, errors affecting the 
kidnaping convictions were prejudicial, and 
the government's new rationale of kidnaping 
cannot change what happened at the trial, 


The point of McCollough's alibi defense was that he had joined 
the criminal adventure after the abduction and transportation of Posin 


and Hill from Maryland to the District of Columbia and therefore was 


not guilty of kidnaping. That defense was prejudiced by the erroneous 


denial of reasonable conditions of pretrial release. The admission of 
the challenged exhibits goes to the same point: they tended to prove 
that McCollough was one of the original abductors in Maryland. As the 
ease was tried below, this was a critical point. The prosecutor told 
the jury: 


" |. . [K]idnapping is an offense which requires 
interstate transportation across the State line of a 
person or persons who are kidnapped. So, it is impor- 
tant that we show that the defendants, each of them, 
was in Maryland, took part in the kidnapping out there, | 
and brought the two persons kidnapped across the Dis- 
trict and State line to Posin's store... ." (Argu- 
ment Tr. 6.) 


The trial court's instructions agreed. The essential elements of kid- 
naping, the court said, are: 


"One, that the defendant transported or aided or 
abetted or caused the transportation of a person in 
interstate commerce . . . . [Y]ou are instructed that 
a person is transported in interstate commerce whenever 
he is transported across a state line, from one state to 
another, or from one state to the District of Columbia, ... 


"The second essential element is that the defendant 
transported such person . . . in interstate commerce 
knowingly and wilfully. ... 


"The third essential element is that the defendant: 
transported Mr. Posin in interstate commerce while Mr. 
Posin was unlawfully seized [ete.] . . . for ransom, 
reward or otherwise. . . ." (Tr. 1381-1362.) 


In short, while aiding and abetting were alluded to, the dominant theme 
of the court's instructions was the same as the prosecutor's summation: 
that the jury mst find that the defendant personally participated in 
carrying Posin and Hill across the Maryland-District line. The alibi 
defense and the objections to the tangible exhibits were therefore highly 
material to the jury's consideration of the kidnaping counts. 

To be sure, it is conceivable that the jury might have con- 
vieted McCollough solely on an aiding and abetting theory. But that is 
sheer speculation. If error prejudiced the alibi defense or affected 
the reception of exhibits, the Court is bound to conclude that there 
$s "a reasonable possibility" that it "might have contributed to the 
conviction" and, so concluding, must reverse. Fahy v. Connecticut, 375 
U.S. 85, 86-87 (1963); Chapman v. California, 386 U.S. 18, 24 (1967). 

For this reason, there is no need to answer the government's 
contention that McCollough could have been convicted under a different 
legal theory, even if the errors complained of had not been committed 
(Govt. Br. pp. 12-15). Even if the government's revised reading of the 
Federal Kidnaping Act is correct, which we do not concede, McCollough 


is still entitled to a new trial. See Grunew2ld v. United States, 353 


U.S. 391, 406-415 (1957); Bollenbach v. United States, 326 U.S. 67, 


——— 


614-615 (1946). 
II. On insanity, the court barred significant admis- 
sible testimony about causal relation, and there 
is no basis for contending the error was harmless, 
In ‘our opening brief (pp. 53-58), we showed that the trial 


court had barred MeCollough's counsel from questioning Dr. Schwartz 


about the causal relation between MeCollough's mental illness and the 


offenses with which he was charged, and we further showed that this 
ruling misapplied this Court's opinion in Washington v. United States, 
129 U.S. App. D.C. 29, 300 F.2d 444 (1967). While Washington barred 
expert testimony in which the conelusion of "productivity" is explicitly . 
stated, it held that the psychiatrist who has testified to the existence 
of a mental disease or defect (as had Dr. Schwartz) "may then explain 

how defendant's disease or defect relates to his alleged offense... ." 
129 U.S. App. D.C. at 42, 390 F.2d at 457. 

The government (Govt. Br. pp. 15-17) does not disagree with 
our reading of Washington. Nor does the government defend (it simply 
ignores) the trial court's ruling that defense counsel could not ask 
Dr. Schwartz “whether he has an opinion from a reasonable medical prob- 
ability as to their [sic] causal connection or relationship between the 
erime that the patient is alleged to have committed, and his--and this 
personality disorder." (Tr. 833.) The government's argument proceeds 
from the view that since there was some testimony during the course of 
the trial arguably bearing on the issue of causation, it "is simply 
not true" that the trial court excluded "all testimony" "about the rela- 
tionship" between McCollough's demonstrated mental illness and the 
alleged crime. (Govt. Br. p. 16.) The government claims support: for this 
view in two passages from Dr. Schwartz's testimony (Tr. 807-810, 811- 
814) and four lines of testimony by Dr. Beardsley (Tr. 1045). 


It is hard to take seriously the government's premise that Dr. 


Beardsley's testimony can adequately fill the gap in Dr. Schwartz's 


testimony resulting from the trial court's restrictive ruling. While 


Dr. Beardsley, a clinical psychologist (Tr. 944-948), was qualified to 
testify as an expert within the ambit of her professional competence, 
her lack of medical training was highlighted on eross-examination (Tr. 


1047); the utility of psychological opinions in general was drawn into 


Sse vy the government's psychiatrist, Dr. Platkin (VIII Tr. 20, 31, 
12 


58); and on this basis, the Sey) urged the jury to ascribe little 
AS 


weight to Dr. Beardsley's testimony. Thus, it does not lie in the 
government's mouth now to say that anything in Dr, Beardsley's testi- 
mony could render harmless the strictures erroneously placed.on the 


examination of MeCollough's psychiatrist, Dr. Schwartz. 


12/ Dr, Platkin testified: "Other people may contribute information, 
social workers, psychologists, the chaplain, whatever the case may be, 
put they do not offer a final diagnosis. Only doctors do." (VIII Tr. 
58.) 


13/ The prosecutor said: "Now, Dr. Beardsley is a psychologist and 
[s]he testified at length. [SJhe is highly educated--there is no ques— 
+ion about that. Ladies and gentlemen, as you have heard she is not a 
psychiatrist, she is not a medical doctor, She gives tests and inter- 
prets results and she probably does it very well. But, as Dr. Platkin 
told you this morning, she has no Say and takes no part in the final 
@iaenosis of the hospital with regard to the mental disease in an 
because they are psychologists and not medical doctors, So I suggest to 
you that there is not very much significance to be attached to these 
Statistical tests that she gave. She admits they are pased on statistics. 
Her analysis of Mr, MeColloush was not a elinical one and it was not 2 
medical one, ..." (Argument Tr. 18.) (emphasis added.) While we think 
this argument places undue stress on the administrative procedures of 
St. Eligabeths Hospital, cf, Campbell v. United States, 113 U.S. App. 
D.C, 260, 271-272, 307 F.2d 597, 608-609 (1962) (Burger, J., dissenting, 
referring to the Blocker decisions and presaging MeDonald), it was per- 
missible under this Court's holdings that "lack of general medical background 
may affect the weight given a psychologist's testimony," Blunt v. United 
States, 128 U.S. App. D.C. 375, 377 n.11, 389 F.2d 545, 547 n.11 (1967) ; 
—— v. United States, 113 U.S. App. D.C. 300, 309, 307 F.2d 637, 646 
1962). 


As far as Dr. Schwartz's testimony is concerned, it is true 
that he alluded twice to "the crime." The first time, he had been asked 
"what kind of person" McCollough was, and he had described MeCollough's 
relationship with his parents and how, lackiag a "stable father," Mce- 
Collough had "never developed any very stable pattern to follow in his 
own life" (Tr, 807-808), Then he described how McCollough "got involved 
in sort of a life that has been an unsettled kind of life in which 
he lived only for the moment and had no long range goals at all" (Tr. 
808). It was at this juncture that Dr. Schwartz volunteered: 

" | | , and I think the crime he got involved in was 

simply just something he happened--out of the spur of the 

moment, he got picked up in some-—-like something to do 

for some excitement, and that is why it just--it was 


competely [sic] unplanned, I think. That was about 
all there was to it. He thought no more about it." 
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approached the subject of causation, but diverged to develop more fully 


Dr. Schwartz's conception of "mental illness" (Tr. 809-810). Finally, 
counsel asked the badly-transeribed question, "How did he react to this 
crime relate to his personality?" (Tr. 811), which Dr. Schwartz appar- 
ently took to mean, "How did McCollough feel about this crime?" For, 
he answered: 


"Well, from his point, for him committing such a 
erime was a senseless thing to do, There was no reason 
for him to--no good reason for him to get involved ina 
kidnapping and robbery. He certainly didn't need the 
money. He had plenty of money. 


"As I understand it, he was--just happened to be a 
friend of the other men involved and was picked up in 
the car and went along with it and an exciting thing to 
do, and it has, of course--the crime generally in this 
ease was a way of getting back at his father." (Tr. 812- 
813.) 


Thus, the basis on which the government rests its argument that Dr. 
Schwartz's testimony included "a lengthy, concrete opinion that related 
appellant McCollough to his crimes" (Govt. Br. p. 16) includes basically 


two points: (1) that McCollough perceived his crime as "senseless" be- 


cause he did not have an objective need for the material product of an 
14/ 
acquisitive crime and (2) that from Dr. Schwartz's viewpoint, it "was 


a way of getting back at his father." A patient's perception of his 
pehavior hardly exhausts the information and opinion which a psychiatrist 
ought to be able to provide; at best it is an incomplete description of 
the patient's mental processes, at worst it may be greatly distorted. 

And the bare conclusion that MeCollough's crime was "a way of getting 
pack at his father" is no better than pulp-magazine psychoanalysis in 

the absence of the psychiatrist's explanation of the nature and signifi- 
eance of this process, 

MeCollough's counsel evidently saw the need for further elucida- 
tion. But he was concerned about the trial court's firm insistence that 
he confine himself to mtters permitted under Washington (Tr. 816-824, 
832). He was concerned--unjustifiably, we would have thought--that Wash- 
ington might rule out questions expressly directed to the issue of causa- 
tion or productivity, regardless of the terminology employed. He sought the 
court's ruling in advance (Tr. 833). The question which he proffered to 


open the inguiry into causation was clearly permissible, as we have shown 


14/ The government's reference (Govt. Br. p. 17 fn. 20) to Tr. 862 dis- 
closes the same sort of testimony. The reference at the same place to 
Tr. 923 is to testimony about the appellant Johnson, not McCollough. 


in our opening brief. The government does not dispute this, But the 

trial rh ruled it out. There was nothing ambiguous about the court's 
1 

ruling. Because of it, all further testimony which Dr. Schwartz. might 


have given on the issue of causation was blocked. 


The proffered testimony was not a mere cumulation of other 


evidence. So far as one can tell from the record, it ee be the heart 
2 16 
of MeCollough's case on the critical issue of eausation. For these 


reasons, the trial court's error cannot be deemed to have been harmless, 
III. The "Allen" charge requires reversal unless 
the Court can say it was not prejudicial, 
which cannot be said here, 

The government's argument respecting the Allen charge suggests 
that what the jury was concerned about when it sent in its three ques- 
tions was “what would become of those whose fate it would have a hand 
in determining." (Govt. Br. p. 19.) If that is what occasioned the 
jury's inquiries, the fact that both substantive questions postulated a 
verdict other than not guilty indicates, as we said before (opening 
brief p. 63), that a majority were by then disposed not to acquit. Of 
course, we cannot know with certainty what was in the jury's mind. We 
do submit, however, that the existence of a reasonable inference from 
the jury's notes which would give rise to doubts about the coercive im- 


pact of the Allen charge is sufficient to warrant reversal. (See: our 


opening brief, pp. 65-66). As the Maryland Court of Special Appeals said 


15/ The government's suggestion (Govt. Br. 16 fn. 20) that McCollough's 
counsel misunderstood the trial court's ruling is not supported by the 
reference to Tr. 1018, where the issue was the proper form of a question 
relating to the "mental disease" aspect of insanity, and is incredible 
in view of the question to which the ruling applied. 


16/ The government argued the deficiencies in McCollough's evidence on 
causation to the jury. (Argument Tr. 45-46). 


recently in reversing a trial judge who sua sponte delivered an Allen 
charge to a jury which had been deliberating only a short time, "we 
cannot say that its use was unprejudicial." Fletcher v. State, 258 A.2d 


17/ 
781, 785 (1969). 


Iv. When the integrity and reliability of the sentenc- 
ing process are challenged, it does not do simply 
to say that probation officers do not benefit from 


In our opening brief we argued at some length that McCollough's 


sentence is invalid because of the inclusion in the report of presentence 


investigation of a damaging statement ays from McCollough in the 
18 
absence of his counsel (Brief, pp. 66-77). In large measure we anti- 


eipated most of the government's arguments in response (Govt. Br. pp. 22- 


23), so there is little that needs to be added here, 
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aid not criticize Scott v. United States, No. 20,954 (D.C. Cir. February Ie 
1969) slip op. pp. 3-4, for holding that a sentencing should be vacated 
where the record demonstrates that the judge has considered “an improper 
factor." Nor did it withdraw Scott's approving citation of Verdugo v. 
United States, 402 F.2d 399 (9th Cir. 1969). Those are the reasons for 

our reliance on Scott, not what Allen (slip op. p. 6) described as "ex- 


tensive dicta.” 


17/ On the imprudence of action sua sponte where error will be irremed- 
liable, see Dallago v. United States, No. 22,174 (D.C. Cir. November 7, 
1969), slip op. p. 11. The appellants in MeNair v. United States, No. 
22,169, and United States v. Johnson, No. 22,551 with which this case is 
consolidated, contend that the Allen charge is per se coercive and should 
be repudiated, as the’ Third Circuit has done, United States v. Fioravanti, 
412 F.2a 407, 414-420 (1969). We subscribe to that view and adopt the 
argument. 


18/ As of the filing of this brief, our motion of November 3, 1969, to 
supplement the record has not been acted upon. 


As for the government's version of what motivates probation 
officers, the quality of that logic is no better than this parody: ; 
police officers are not penefited by coercing innocent persons to con- 
fess; hence, there is no reason for an exclusionary rule. Reasoning of 
this sort misses the point. The issue is now why and how often secret 
interrogation occurs. It is the effect of uncounseled statements on 


the integrity and reliability of the judicial process. 
CONCLUSION 


For the reasons set forth herein as well as in our opening 
brief, the judgment should be reversed and the case should be remanded 
for further proceedings appropriate to the ground for reversal. See 
pp. 30-31 of our opening brief. 
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ERRATA 


Please note the following corrections in the Brief for Appellant: 


Page 4, fn. 1, insert 


at the end: "(All prior to amendment by 


Pub. L. 90-226, Dec. 27, 1967.)" 


Page 4, fn. 2, last line: delete sentence in parentheses. 


Page 8, line 3 of quotation in middle of page: change’ "goind" to 


"going", 
Page 37, line 3 below 
Page 38, fn. 25, last 


Page 45, fn. 30, line 
"(Tr, 283-285, 289)." 


Page 78, last line of 


the subheading: change "notes 16-23" to "notes 16, 23." 


line: insert "(Tr. 1055)." 


3: change parenthetical reference to read 


text: insert "pp. 30-31, supra." 


